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I'eopru UBanos Enunnos
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HauuonaHa 31paBHOOCUTYPHUTEIHA Kaca

(ITperoguunanuo 3anuTBane, OTIpaBeHo oT AamuHuctpatuBeH cbl Codus-rpan (brarapus)

,»3aIbJDKEHUE Ha HUCIIECTOSIII ChJT J1a CTIa3Ba JaICHUTE OT BUCILECTOSI ChJl yKa3aHUs 32
ThJIKyBaHe — [Iponecyanna aBroHoMuss — Cuiia Ha ipechbeHo Hemo — [IpeocMmuciisne Ha
cbaeOHara npaktuka Rheinmiihlen I — CBoGoaHo npenocrassue Ha ycnyru — YUnen 56 AOEC —
Commanno ocurypsiBane — Uier 22 ot Permament (EMO) Ne 1408/71 — 3npaBHU yCIIyTH, H3HCKBAIIH
xocrnurtausupaHe — CbBMECTUMOCT € IPABOTO Ha EBpOIEncKus Chi03 Ha CUCTEMA Ha NPEIBAPUTEITHO
paspenienne — [Ipe3ymmims 3a Bpb3Ka MeX/1y MaTepraiHaTa HEBb3MOXKHOCT Ja C€ MPe0CTaB!
IpeABHJIEHAa B HAIIMOHAIHOTO 3aKOHOAATENICTBO yCIyra U OTKa3a Ja ce MOKPHAT Pa3XoAuTe 3a
MOJYYEHO B JIpyra AbpkKaBa WieHKa jedeHne — OnpeneneHue 3a e(puKacHO METUIMHCKO JIEYEHHE —
[IpaBHa ypenda, npuiaokuMa KbM Bb3CTAHOBSBAHE HA PAa3XOAUTE 3a JICUCHHE, IIOIY4YEHO B Jpyra
J'bprKaBa ujieHKa

l. HacTosimoTo neno nocrassi BaXKHU M JACJIMKAaTHU BBIPOCH BbB BPb3Ka KAaKTO C [IPOLIECYaAHOTO,
Taka W C MarepuasiHoTo TpaBo. OT enmHa cTpana, AxamuamEcTpatuBeH cbJ  Codwus-rpaa
(ammunucTparuBHUAT cbll Ha Codust) ornpass no Chaa 3anuTBaHe JajiM MpaBoTo Ha EBponeiickus
ChI03 C€ IPOTHUBOMNOCTABs Ha TOBa HUCLIECTOSI ChJI Ja € ChOOpa3u ¢ peleHre Ha HeroBust BepxoBeH
CbJ IPH BPBLIAHETO HA [EJOTO 3a HOBO pa3MIEekKIaHE, Thil KaTO OT CBOSA CTpaHa MMa CEPUO3HU
ChMHEHHSI OTHOCHO ChOTBETCTBHETO Ha MOCOYEHOTO pelleHue ¢ npaBoTo Ha EBponeiickus cpro3. OT
Jpyra CTpaHa, 3allUTBALUAT CbJ OTIpPaBsl NOAPOOHU BBIIPOCH OTHOCHO IMOKPUBAHETO Ha Pa3XonuTe,
HallpaBEHW B MEIULMHCKU LEHTHD B Jpyra JIbpKaBa YICHKAa Karo pe3ylTar OT MaTepualiHaTra
HEBB3MOKHOCT ITALIMEHTHT J1a MTOJIy4Hr ycCilyrata B beiarapus, ciien Kato € yCTaHOBEHO, Y€ ChIIECTBYBaT
QITEPHATUBHU BUAOBE JICUCHHME, KOMTO o0aue ca Mo-Hee(PUKACHU U ChIIEBPEMEHHO MO-KpaiHMU 3a
HErOBOTO 3/1paBe.

2. He3abaBHo ce 3a0ens3Ba, ye ¥ JiBaTa BBIIPOCA HAMHUPAT CHOTBETHUTE CH OTTOBOPH B IMPAKTHKATA
Ha Cpaa. ChbIIO TOJNKOBAa CHUTYpHO € o0aye, 4ye B MOCIETHUTE TOAMHH IMPOU3TEKOXa CHIIECTBEHH
MIPOMEHU, KOETO OOSICHSBA 3aI0 TE3U BHIIPOCH CE MOCTABAT OTHOBO. OTHOCHUTEITHO CKOPOIIIHATA TIOSIBA
Ha Ba)kKHA ChJieOHA MPAKTHKAa OTHOCHO BPh3KaTa MEXIy ChicOHATa cucreMa Ha EBporelickus chio3 u
HaIMOHaNHUTe chaunina (Hanpumep Pemenus no nemna Kobler, Kithne & Heitz, Komucus/Utanus(2))
MOXKe Ja 00sCHU 3amo ATMUHUCTPATUBHUAT ChbJ Ha Codus mocTaBsi Moja BBIPOC BaJIHIHOCTTA HA
JIOKTpUHATa, ChIbpIKallla ce B MOcTaHOBeHO Tipe3 1974 r. pemenne Ha Chaa — Pemenue mo aeno
Rheinmiihlen I(3). CbiueBpeMeHHO NMPUCHEAUHABAHETO KbM EBponelckns Cbhblo3 HA HOBU JbP)KABU C
pa3MYHU CHCTEMU 3a 3J[paBeolla3BaHe, KaKTO OT IVIe[HA TOYKA Ha OpPTaHM3AIMITA, Taka W OT TIIeTHA
TOYKA HA ChOTBETHUTE UM (PMHAHCOBU BH3MOXKHOCTH, MOPAXKJ1a CbMHEHUS OTHOCHO MPHIJIOKUMOCTTA



Ha C’bI[e6Ha IMMpaKTHUKa, KOATO IS CC pas3riicaa MO-HATATbK U KOATO € 3aMUCIICHA U CBbOTBCTHO Pa3BUTA
BBB BPCMEC, MPCAXOKIAIIO pa3lIuPsABAHCTO.

3. Te3u mpoMEHU B OTHACAIIMTE CE 10 ChACOHATA MPAKTUKA U BbB (DAKTUYCCKUTE 0OCTOSTEICTBA
Ha EBponeiickust cbro3 00sicHsaBaT 3amn1o ChABT € B3e pelieHre ga pasriieia JeI0To B TOJISIM ChCTaB.

I- IIpaBna ypenda

A — Ilpasna ypeoba na Eeponetickus cvro3

. UYnen 267 J®EC

,CbIbT HAa EBpONEHCKUS ChIO3 € KOMIIETEHTEH /1a CE MPOU3HACS NPEIOAULIHUAIHO OTHOCHO:
a)  TBHJIKYBAaHETO HA HACTOSIIUS JIOTOBOP;

0) BAIMJHOCTTA M TBJIKYBAaHETO HAa aKTOBETE HA HMHCTUTYLHHTE, OPTraHUTE, CIY:KOWTE WIH
areuunte Ha Chro3a.

Koraro taxsB BBIIPOC 6’b£[e MOBAUTHAT NpCEA HOPUCAUKIHNA B AbpiKaBa YJICHKA, Ta3W FOPUCAUKIIUS ou
MOTJia, aKO CUMUTa, 4€ 10 TO3U BBIIPOC € HCO6XOJII/IMO pemicHue, 3a aa 6"[:[[6 IIOCTAaHOBEHO HENHOTO
peUICHUEC, /1a ITIONCKa OT CL,Z[& Ha EBpOHCﬁCKHH CBhbIO3 J1a CC IIPOU3HECE.

KOFB.TO TAKbB B"prOC € MMOBAMUTIHAT 110 BUCAIIIO HOCIIO npeu HanxOHAJIHA IOpI/IC,HI/IKI_II/ISI Ha AaAcHa
IbpKaBa, YUUTO pEIICHHs HE TMOIekaT Ha oOXaJiBaHe CHIVIACHO HAI[MOHAJTHOTO MPaBO, Ta3u
IOPUCAUKIINS € JUThXHa Ja ce3upa Cbaa Ha EBponelickus Cbhio3.

AKO TakbB BBIPOC ObJI€ MOBAUTHAT 110 BUCSAIIO JEJI0 Mpe]] HAllMOHAIECH ChAeOeH OpraH BbB BPh3Ka ChC
3aabpkaHo nuite, ChabT Ha EBpomeickus Chio3 ce Mpou3Hacs B Hal-KpaThK CPOK.

2. UYmen 56 JJDEC

,,B cienBamure pasmnopeadu ce 3a0paHsBaT OTpaHUYEHUATA HA CBOOOTHOTO MPETOCTaBSIHE HA YCIYTH B
PaAMKHUTC Ha Cp103a 110 OTHOILICHUE Ha TpaXXJaHUTEC Ha AbpPKABUTC YJICHKH, KOUTO Ca CC YCTAHOBUJIN B
JbprKaBa WICHKA, pa3JInYHa OT Ta3H, B KOSATO Ce€ HaMHUpa JIUIIETO, 32 KOETO ca IpeIHa3HaYeHH YCIYTHTE.

[

4. [IpunoKXUMOTO KBM TOBa AEIO BTOPUYHO IMPABO IO CHIIECTBO CE CBEXJAA 0 4jeH 22 0T
Pernament No 1408/71(4), xpeTo ce ChIBPKAT Pa3NOpPeAOUTE OTHOCHO MEIUIMHCKATa IMOMOII,
OKa3BaHa B JIbpKaBa YICHKA, pa3IMuHa OT Ta3W Ha MPUHAJIEKHOCTTA KbM COLIMAIIHOTO OCUTYpPSIBaHE,
ChC CJIETHOTO ChIAbpPIKAHUE:

,»1.  3aeTo MM CaMOCTOATEIHO 32€TO JIUIIE, KOETO OTroBaps Ha MPEABUACHUTE OT 3aKOHOJIATEIICTBOTO
Ha KOMIIETEHTHAaTa Jbp)KaBa YCJOBHS 3a MNpHUAOOMBAaHE HA TIPaBO Ha OOE3MIeTEeHHs, Karo Mpu
HEOOXO0IMMOCT ce B3eMar IpeABH]l paznopeaduTe Ha uieH 18, u:

B) KOCTO € ITOJYYHJIO PAa3pCHICHHC OT KOMIICTCHTHATA MHCTUTYLHA Oda OTHAC Ha TCPUTOpPHUATA HA
Apyra AbpiKaBa 4JICHKA, 3a Aa MOJIYyYH MOAXOAAIIO 3a CbCTOAHUCTO CH JICUCHUC,

MMa TIpaBo Ha:

1) MPEIOCTaBIHUTE OT MMETO Ha KOMIIETEHTHATa WHCTUTYLHUS OOE3lIETeHHs B HATypa OT
WHCTUTYIUATA TI0 MSCTOTO Ha MPECTO WU mpeduBaBaHe, B CHOTBETCTBUE C pa3loOpenOuTe Ha
MIPWJIATAaHOTO OT Ta3W MHCTUTYLHS 3aKOHOIATEJICTBO, KaTO OCUTYPEHO TPH Hesl JIMIE; BBIIPEKU
TOBa, TPOABIDKUTETHOCTTAa Ha TIEPHOja, Mpe3 KOWTO ce MPeAoCTaBAT OOe3IICTCHHUATA, Ce
ypexkaa OT 3aKOHOATEIICTBOTO Ha KOMIIETEHTHATA IbPKaBa;



i1) PEIOCTaBIHUTE OT KOMIIETEHTHATa MHCTUTYLMS MapU4HU OOE€3IIETEHHS, B ChOTBETCTBHE C
pasnopenduTe Ha MPUIATAaHOTO OT Hes 3aKOHONATeNICTBO. BBIIpeku ToBa, MO CHOpa3yMeHUe
MC)KILy KOMIICTCHTHATAa I/IHCTI/ITyHI/Iﬂ nu I/IHCTI/ITyIlI/ISITa 10 MACTO HaA HPGCTOf/’I NN Hp€6I/IBaBaHC,
TakvBa OOE3IETEHUS MOrar Jia Ce IPEIOCTaBAT OT IOCJIEAHO CIIOMEHATara WHCTUTYIHS OT
UMETO Ha H’praTa IIOCOUYCHAa I/IHCTI/ITyI_II/IH B CBOTBCTCTBHC C paSHOpel{6I/ITC Ha
3aKOHOJATEJICTBOTO HA KOMIIETEHTHATA bP)KaBa.

la.  AQMUHHCTpaTHMBHATa KOMHCHS M3TOTBsI CIIMCHK Ha 00€3IleTeHusITa B HAaTypa, KOUTO, 3a 1a Obaar
MPEeIOCTaBIHU IO BpeMe Ha TNPecTOl B JApyra IbpiKaBa YIEHKA, OT TMPAKTUYECKH ChOOpaKEHUS
U3HUCKBAT IPEIBAPUTENIHO CIOpa3yMEHHE MEXAy 3aWHTEPECOBAHOTO JIMIIE U WHCTUTYLUATA, KOSATO
MIPEeA0CTaBs MOMOLIL.

2. OTkas 3a JaBaHe Ha pa3pelIeHrueTo, KOETO ce M3UCKBA chIiacHO maparpad 1, Oyksa 0), Moxe aa
CC JlaBa CaMO aKO CC¢ YCTAHOBH, Y€ JBMIKCHHCTO HAa CHOTBCTHOTO JIMIIC OM MOIJIO Ja HaBpeIu Ha
37PaBOCIOBHOTO MYy ChCTOSIHHE WITH Ha MPEI0CTABIHOTO MEAUIIHCKO JICUCHHE.

He moxe nma ce mpaBu OTKa3 3a JaBaHE Ha pa3pelICHHETO, KOETO Ce M3HMCKBa ChIvIacHO maparpad 1,
OyKBa B), KOraTo BBIIPOCHOTO JIEUEHHUE € cpef] 00e3IeTeHUsITa, MPEABUCHH OT 3aKOHOATEICTBOTO HA
I'bprKaBaTa WIEHKa, Ha YUATO TEePUTOPUS NpeOrUBaBa ChOTBETHOTO JIMIIE, U KOIaTO JIULETO HE MOXeE Ja
IIOJTy4r TAaKOBa JIEUEHNE B paMKHUTE Ha 00UYailHO HEOOXOIMMOTO BPEME 3a MOIyYaBaHE Ha BHIIPOCHOTO
JIeYeHHE B JIbpKaBaTa 4WICHKa Ha IpeOHuBaBaHe, KaTO ce MMa IPEABH TEKYIIOTO MY 3JPaBOCIOBHO
CBhCTOSIHUE M BEPOSITHOTO pa3BUTUE HA OonecTTa.

[...]°
b —  Hayuownanua npaeua ypeooa

S. Unen 224 o1 AIMUHUCTPATUBHONPOLECYATTHUS KOAEKC (HapuJaH no-Hararsk ,,AIIK) onpenens
[0 CJIEIHWs Ha4YMH JE€HCTBMETO Ha IIOCTAaHOBEHUTE OT OBJIrapckusi BbpXoBeH cbj pelieHus Io
OTHOILIEHHE Ha HUCILIECTOSIIUSA ChJI:

,» YKa3aHuATa Ha BBpXOBHUSA aJIMHHHMCTPATUBEH CbJ IO THIKYBAaHETO M IPUIATaHETO Ha 3aKOHA ca
3aIbJDKUTENIHH [3a HUCILIECTOALLMS ChJl] PU MO-HATATBIIHOTO PA3MIEXIaHE Ha AeN0TO.

6. 3aKoHBT 3a 3IPAaBHOTO OCUTYpPsIBaHE ypexk/a B wieH 36, anuHes | mpaBoTO Ha BCSIKO JIUIE, KOETO
e 00eKT Ha 3aTbJDKUTEITHOTO OCHTypsiBaHe, ,,J1a IMONYyY[H| YaCTUYHO WJIM HAITBJIHO CTOWHOCTTA Ha
HaIpaBeHUTE Pa3xo/ly 3a METUIIMHCKA TIOMOII] B Uy>KOMHA camMo KoraTo [e] moiy4usi[o] mpeaBapuTeIHo
pasperieHue 3a ToBa or Halronanuara 31paBHOOCUTYpPUTENIHA Kaca [HapUuyaHa mo-Hararsk ,,H3OK*].

7. OcHOBHMAT 00XBaT Ha 3abJDKUTEIHOTO 3APABHO OCUTYpsBaHE € MpPEABUACH B ujeH 45 oT
IIOCOYEHUS 3aKOH, ChIVIACHO KOMTO:

»(1) Hauumonannara 3apaBHOOCHIYpUTENHA Kaca 3amuialla 32 OKa3BaHETO HA CICAHUTE BUIOBE
MEIUIMHCKA TOMOIII:

3. M3BLHOONHUYHA U OOJHMYHA MEIUIIMHCKA ITOMOII] 3a JUArHOCTHKA U JCUYEHHE IO MOBOJ Ha
3a00J151BaHE;

5. HCOTIIOXKHA MCAUITMHCKA ITOMOIII,

(2) [...] MegumuHckara momoi o ai. 1, ¢ u3kitouenue Ha 1. 10, ce onpeens KaTo OCHOBEH MaKeT,
rapantupan ot Owomikera Ha H30OK. OCHOBHHMAT MakeT ce ompenens ¢ Hapenda Ha MHUHHCThpa Ha
3/[paBeona3BaHeTo.



8. VYnomeHatara B 3akoHa HapenOa € Hapen6a Ne 40 ot 2004 1. 3a onpeniensiHe Ha OCHOBHUS MAKET
OT 3[paBHU JeMHOCTH, rapaHTHpaH oT OromkeTa Ha H30K, kato B eIMHCTBEHUS WiIeH Ha Hapeabara ce
MOCOYBa, Y€ ,,[O|CHOBHHUAT MAKET MEIMUIIMHCKA MOMOII ChAbpKAa JCHHOCTH, ONMPEACICHU MO BUJ U
00xBaT chrlacHo npwiokenus 1, 2, 3,4,5,6,7, 8,9 u 10%.

9. [Tpunoxenue Ne 5 kbM mocoueHara Hapenda ChIbpXKa ,,CIMIMCHK HA KIMHUYHUTE IBTEKH,
KBJIETO Ca BKJIIOYEHU CJIEIHUTE KIIMHUYHHU ITbTEKU:

,»133. Xupypru4Ho JiedeHue Ha Iiaykoma
134.  OuHM na3epHU U KPUO-ONEPALIUN
135.  Omnepanuu Ha TpUAATHIIUTE HA OKOTO

136.  Ipyru omepaiuu Ha ouHaTa siObJIKa

258. BHUCOKOTEXHOJIOTHYHO ThUEICUEeHUE HA OHKOJIOTMYHU 1 HEOHKOJIOTHYHY 3a001aBaHus.
II — dakTuTe

10. I'-u T'eopru MBanoB EmumHOB, KoiiTO mpebOuBaBa B bbirapus W € 37paBHOOCHTYPEH KbM
Hanmonannara 31paBHOOCUTYpUTENIHA Kaca Ha Ta3u CTpaHa, € JMArHOCTULHMPAH Karo cTpajau] OT
37I0Ka4e€CTBEHO OHKOJIOTMYHO 3a00JisiBaHE Ha JSICHOTO OKo. JIekapsT Ha mamueHTa My MpeAnucBa
JIeYeHWE, W3pA3sABAIO CE€ B IMOCTaBIHE HA PAJAMOAKTUBHU IUIACTUHM WJIM [pUJaraHe Ha
MIPOTOHOTEPAIHSL.

11. Ha ocnoBanme Ha uien 22 ot Permament Ne 1408/71 r-u EmunnoB nogasa mon6a o H30K 3a
uznaBane Ha Gpopmyisip E 112 (mokymeHT, ¢ KOHTO ce pa3peliaBa MEAUIIMHCKO JIEYCHHE B UyXOuHA), 3a
Ja IOJy4Yu HNpCANUCAaHOTO JICHCHUE B HaMHupalla CC B BepHI/IH ClicuaJIM3upaHa KJIMHHUKA 3a OYHU
3a00/s1BaHKsA, KaTO IIEHATa CC MOKpUE OT Obarapckara My 3ApaBHa ocurypoBka. Mombara ce ¢
OCHOBaBaJla Ha HEBB3MOXXHOCTTA 3a I[IOJlyyaBaHE Ha NPEANHUCAHOTO JIEYEHHWE B CTpaHaTa Ha
Hpe6I/IBaBaHe, KbACTO CAMHCTBCHO CC NpCAjiara aJJTCpHATUBHO JICUCHUC, U3pa3sBalio CC B TOBA Ja 6’b,[le
M3BaICHO M3ISUI0 3a00JSUI0TO OKO (€HYKJIICAIHsl).

12. C ormen ceproO3HOCTTAa HA MEAUIIMHCKOTO My cherosinue U npeau H30K na e mana orroBop no
HeroBara MoJioa, Ha 15 mapt 2007 1. r-H ENYMHOB CHIENIHO MOCTHIIBA B HEMCKaTa KJIMHHUKA, KBJETO CE
MPUCTHIIBA KBbM TNPEINHUCAHOTO JedeHue. HSKOIKO cemMHIM IOo-KbCHO, CJied TOJIydaBaHETO Ha
CTAaHOBHILE OT MMHHCTEPCTBOTO Ha 3/IPABEOINAa3BaHETO, B KOETO C€ MOTBBPKJaBa, Y€ MOCOYEHOTO
JedeHre He ce mpenocrass B bouarapus, na 18 anpun 2007 r. H30K B3ema perienue 3a oTka3 1o
MoJji0ara Ha r-H EnuuHOB.

13. Cpenry nocoyeHoTo pemieHue r-H EnunHoOB moznaBa xanba 1o cbaeOHO-aAMUHUCTPATHUBEH PEl
npen AamuHACTpatiBeH ¢ba Codus-rpan, koito Ha 13 aBryct 2007 1. mOCTaHOBSBA pPELICHNE B HETOBA
10J13a, KaTo OTMEHsI 00XKaJIBAaHOTO pelieHue u Bpbia npenuckara Ha H30K, 3a 1a npuctsim T KbM
u3naBane Ha nocodyeHus Gopmyssp E 112; Aamunucrparusen cba Codusi-rpaa ChLIo Taka OCHXKIA
H30K na 3amuiatu chaeOHUTE pa3sHOCKU. B MOTMBUTE KBbM PEIICHHETO CE€ OTXBBPJIS HANpPaBeHOTO OT
H3O0K TthnkyBane Ha wieH 22 ot Pemmament Ne 1408/71 u ce ctura a0 u3Bojma, 4e IPEIITUCAHOTO
JIEYCHUE € TPEABUICHO OT OBJIrapCKOTO 3akoHomaresncTBo. Cropea AnMmuHHCTpaTHBeH cba Codus-
rpaja (akThT, € JICYEHUETO € MPEABUICHO B 3aKOHOIATEJICTBOTO, MaKap U Jla He MOXe e(EeKTHBHO Jia
Cce IMpeIoCTaBH, € JOCTaTbYCH 3a NPUJIAraHeTO Ha T[OcoYeHaTra pasnopenda, Mopaaud KOeTo
pa3pelIeHneTo 3a JIeueHue B Uy KOuHa cieBa Jia ce u3jase.

14. [TepBOMHCTAHIIMOHHOTO pemeHne e ookanBano or H30K npen BepXoBHUS aqMHUHHCTpATHBEH
cpa. Ha 4 ampun 2008 r. Toil mocCTaHOBSIBA pellieHHEe, ¢ KOETO yBakaBa »ajbara, Karo OTMEHS
pewenrero Ha AnmunuctparuBeH cbl Cous-rpax U Bpblla JEJIOTO 32 HOBO paslIexaaHe OT IpyT
CbCTaB HAa I'bPBOMHCTAHIIMOHHUS CBHJ. BBPXOBHUAT CbJ AUPEKTHO NpPHEMA, Y€ HAMPABEHOTO OT
MIbPBOMHCTAHIIMOHHUS ChJ ThIKyBaHe Ha wieH 22 oT Permament Ne 1408/71 e O6uo morpemHo, KaTo



CC UMa npeaBu, 4€ HCBb3MOXKXHOCTTA PA3TTICIKAAHOTO JICUCHUC Oa CC MPEJOCTABU B BLnrame, Makap u
Ja € MPCABHUICHO B HAIITMOHAJIHOTO 3aKOHOAATCIICTBO, Ch3laBa NIPE3yMIIUATA, Y€ TO HC (I)I/Il" ypupa cpea
BUJOBCTC JICUCHUEC, KOUTO 110 3aKOH MOrar aa c€ U3MCKBaAr.

15.

B xoma Ha ,,HOBOTO pa3miexaaHe Ha JeN0To OT AnMuHHCTpatuBeH cbl Codwus-rpan

r-H EnunHOB Hcka oTnpaBsgHETO Ha NperoauiuaiHo 3anuTBade 10 Cba Ha EBponeiickus cbro3.

11 — [IperonMuuaJHUAT BbIPOC U NPOU3BOACTBOTO npex Chaa

16.

Ha 14 maii 2009 r. B Cb1a nocThIIBa NPEIOAULIMAIHOTO 3alIUTBaHE HA AJIMUHUCTPATUBEH ChbJ

Codus-rpaa, cbabpKalo CIeTHUTE BHIIPOCH:

”1)

2)

3)

4)

3)

6)

7)

Cnensa nu wieH 22, nmaparpad 2, sropa anuaes: oT Permament (EMIO) Ne 1408/71 na CbBeTa oT
14 youu 1971 roguna [...] Aa ce ThJIKYBa B CMUCBHJ, Y€ AKO KOHKPETHOTO JICUCHUE, 32 KOETO CE
ucka m3gaBaneto Ha QGopmymsip E 112, ne moxe na Obae moiydeHo B OBATapcko JiedeOHO
3aBeJieHue, CliefiBa Ja ce Mpe3yMupa, 4e ToBa JieueHHEe He € (MHAHCUPAHO OT OroKeTa Ha
Hannonannata  3apaBHoocuryputenHa kaca (H3OK) wim MuHucrepcTBOTO  Ha
37]paBEOIIa3BaHETO, M OOPATHO, aKO TOBA JIEYeHHE € uHaHcUpaHO oT Oromkera Ha H30K mmm
MUHHUCTEpCTBOTO Ha 3/paBEONa3BaHETO, CIEJBA Jla Ce Mpe3yMmMHpa, 4ye TO MOXe Ja Obae
IPE0CTAaBEHO B OBJIrapcKo JieueOHO 3aBeieHue?

W3pa3bt ,,HE MOXKE J]a MMOTYYH BBIPOCHOTO JICUCHUE HA TCPUTOPUATA HA JbpKaBaTa 4JiCHKA, B
KOSITO TIpeOuBaBa‘* B pasnopenadara Ha wieH 22, maparpad 2, Bropa anuHes Ha Permament (EHO)
Ne 1408/71 cnenBa nu na ce ThIKyBa Karo 00XBallall CIy4auTe, MPU KOUTO JICUCHUETO, KOCTO
ce MpeoCTaBs Ha TEPUTOPHUATA Ha bp)KaBaTa WICHKa, B KOSTO MpeOruBaBa OCUTYPEHOTO JHUIIE, €
Janed mo-Hee(MKacHO M KpaiHO KaTro THII JICYCHHE OT TOBA, KOETO CE IMPENOCTaBs B Jpyra
IbpKaBa 4YJICHKa, WM BKJIIOYBA CaMO CIy4yauTe, MPH KOUTO Ha JIUIIETO HE MOXe Ja Oble
OKa3aHO CBOEBPEMEHHO JieueHue?

Kato ce uma npensu NpuHIMIIBT HA MPOLECYaTHaTa aBTOHOMMSI, CI€Ba JIU HAIIMOHAIHUAT Ch]
Ia ce choOpasu ChC 3aIBJDKUTEITHUTE YKa3aHUs, JaJIleHH My OT TOpHa Ch/eOHa MHCTAHIHUS IpU
OTMsIHA Ha HErOBO PELICHHE M BPBILIAHETO MY 3a HOBO pasMexkJaHe, IPU MOJIOKEHUE Y€ uMa
OCHOBAHMS Jia C€ CMITa, Y€ Te3U yKa3aHus POTUBOpEUYaT Ha OOIIHOCTHOTO MPaBo?

[Ipu nonoxxeHue ye BBIPOCHOTO JIEUEHUE HE MOXE J1a Ob/ie MPEeJIOCTaBEeHO HA TEPUTOpHsITa Ha
IbpKaBaTa 4jeHKa 10 MECTOIPeONBaBaHe Ha 3paBHOOCUTYPEHOTO JIUIIE, IOCTATHUHO JIU €, 32
na Obae Ta3u IbpXKaBHA WIEHKA [UThXKHA Ja U3/aJe pa3pellieHne 3a JeUeHHe B Apyra IbpikaBa
yneHka 1o wieH 22, maparpad 1, Oyksa B) Ha Permament (EMO) Ne 1408/71, BpmpocHOTO
Je4eHHe KaTo TUN Ja € BKIIOYCHO B 00e3LIeTeHHATA, IPEABUICHN B HOpMaTHUBHATa M ypenoa,
Makap ¥ Ta3M ypezada J1a He yIOMEeHaBa U3pUYHO KOHKPETHUS crioco0 Ha jJedeHne?

[IporuBonioctapsar ju ce wieH 49 EO u wien 22 or Permament (EMO) Ne 1408/71 na
HalMOHalHA pa3nopenda Kato Ta3uw Ha uieH 36, anuHes | or 3akoHa 3a 3ApaBHOTO
OCUTYpsIBaHE, CIIOPE] KOATO 3aIbJDKUTEIHO OCUTYPEHUTE MMAT IMPaBO Jia MOJIydaT YaCTUYHO
WJIA HaI'bJTHO CTOWHOCTTA HAa HANpPaBEHHWTE PAa3XOAM 32 MEIUIIMHCKA MOMOII B YyXOWHA camo
KOTaTo €a MOJIy4WIH IPEIBAPUTEIIHO Pa3pelIeHue 3a ToBa?

CrnenBa 1y HaLIMOHAJIHUAT CBJ Ja 3aAbDKM KOMIIETEHTHATa UHCTUTYLMS HA CTpaHaTa, B KOATO
JUIETO € 3paBHOOCUTYPEHO, /1a U3/aje JOKYMEHT 3a jeueHue B uyxOuHa (popmymsip E 112),
ako IIpU3HAe 3a HE3aKOHOCHOOPAa3eH OTKa3a 3a M3/laBaHe Ha TAaKbB JOKYMEHT, B ClIy4ai ue
moJjbara 3a HU31aBaHCTO MY € noAaACHa NpcAu OCHUICCTBABAHC Ha JICUCHUCTO B qy>1<6m1a u
JICUEHUETO € MPUKIIIOYIIIO KbM MOMEHTA Ha ITIOCTAHOBSIBAaHE HA ChAEOHOTO penieHue?

AKO OTTOBOPBT Ha MPEIHUS BHIIPOC € TOJIOKHUTENICH U OTKa3bT Jia ObJIe N3/IaJICHO pa3peIIeHNe 3a
JedeHue B 4ykOuHa ObJie MPU3HAT 3a HE3aKOHOCHOOpA3eH OT Chja, MO0 KaKbB peJ Cie/Ba Ja
ObaT Bb3CTAHOBEHU HAIIPABEHUTE OT 3PaBHOOCUTYPEHOTO JIMIIEC PA3XOAH IO JCUYCHUETO MY:

a) JAUPCKTHO OT CTpaHAaTa, B KOATO € OCUT'YPEHO, UJIM OT CTpaHAaTa, B KOATO € OChIICCTBEHO
JICYCHUCTO, CJIC NIPCACTABAHC HA pa3pClICHUC 3a JICUCHUC B I-Iy)K6I/IHEl?



0) B KakbB pa3Mep, B Cilydail 4e pa3MepbT Ha OOE3IIETEeHHTA, NPEABUICHH OT
3aKOHOZIATEJICTBOTO HAa AbpiKaBaTa WIEHKa 10 MecTolpeOHBaBaHe, C€ pasziIuyaBa OT
pa3mepa Ha 00€3LIETEeHUATa, IPEABUACHN B 3aKOHOAATEICTBOTO HAa JAbP)KAaBaTa WICHKA,
KBJETO € MPEJOCTaBEHO JIEYEHNEeTO, KaTo ce uMa IpesBu pasnopendara Ha wieH 49 EO,
ycTaHoBsiBalla 3a0paHa 3a OrpaHHuYeHHs B CBOOOTHOTO MPEAOCTaBsIHE HA yCiIyru?*

17. B cpoka mo unen 23 ot Craryta Ha Chla OCBeH kajbomojiaTeisi B IIaBHOTO MPOU3BOJICTBO
CTAHOBHIILIA TIPEJICTABAT NpaBuTencTBata Ha bwirapus, Uemkara penybnuka, Mcnanus, Ounmannys,
I'epins 1 OOeAMHEHOTO KpalcTBO, KakTo W Komwucusra. JIOKOTKOTO HHTO €QHA OT CTPaHUTE B
[JIJaBHOTO MPOU3BOACTBO, HUTO MbK AbpkaBUTe Wwid KomucusTa ca MOMCKalIM MPOBEXKIAHETO Ha
CchAEOHO 3acellaHue, NIEJOTO MO3BOJIABa B Kpas Ha MUcMeHaTa (a3a Ha MPOU3BOACTBOTO Ja ce
IIPEJICTaBU HACTOSIIOTO 3aKJIIOUEHHE.

IV — OTHOCHO 320bJ/UKUTETHUS XapaKTep HA YKa3aHUATA HAa BbpPXOBHUSI aAMMHHCTPATHBEH Cb/L

18.  Kakro mponuyaBa, TPETHUAT OT CEAEMTe BhIIpoca, (OPMYIIUpPAHH OT 3alUTBAIATa FOPUCIAUKIIHS,
CBIIIECTBEHO C€ OTIMYaBa OT OCTAaHAJIWTE, ThH KAaro IMOCTaBs 3allUTBAHE C MPOLIECYaJeH XapakTep,
Pa3IMyYHO OT BBIPOCUTE MO ChIecTBO. [lopaau nmpuunHUTE, KOUTO e OBAAT U3T0KEHH, EBEHTYyalleH
YTBBPAUTEICH OTrOBOP HA TO3M BBIOPOC OM [OBEN 1O HEJOMyCTUMOCTTa Ha OCTaHAJIHUTEe
IperoauIanHy Bbpocu. ETo 3amo cneasa a ce 3amodHe ¢ pasmIekJJaHETO Ha TO3U MpoliecyaseH
ACIEKT.

19. TpeTusT BBIIPOC BCBHIUIHOCT CE€ OTHACS JI0 ChOTBETCTBHETO Ha OBJIrapcka MpoliecyanHa
pasmopend6a ¢ mpaBoTo Ha EBpomelickus cbro3 u ¢ npaktukara Ha Chaa B ToBa oTHomieHue. [lo-
KOHKPETHO 3alMTBAHETO € JaJIM HallMOHAJTHA FOPUCAMKINS € 33JbJDKCHA Jia Mpujlara HalMoHAaIHA
mpaBHa HopMma kato uieH 224 ot AIIK, kosto g 3agbiikaBa Ja B3ema MpeaBui OOBLP3BaIIUTE
yKa3aHus, OTHPABEHU OT BHUCIHISCTOSINA IOPUCAMKIMA CJIe] OTMSHA Ha CbOEOHO peIIeHHe Ha
MOCOYeHaTa HUCIIECTOSIIA OPUCTUKIINS, KOTAaTO Te3W yKa3aHUs U3TIEXKaT B IPOTUBOPEUHE C MTPABOTO
Ha EBponelickus cbto3. [1o T031 HaUMH, KaKTO 111e BUJUM [10-HATAThK, 3alIMTBALATa IOPUCIUKIIMS UCKa
pasriiexaaHe Ha cblaeOHaTa MpakTuka, ch3faaeHa or Chaa ¢ Pemenue no nemo Rheinmiihlen I mpes
1974 1., 1 B KOHKPETHHS CITydail MPUIaraHeTo Ha Ta3u ChJeOHA MpaKTHKa KbM IpoIlecyajHa cUcTeMa
KaTo OBArapCcKOTO aJIMMHUCTPATUBHO MPaBOpa3iaBaHe. BCHIIHOCT 0OCTOATENCTBOTO, YC B TCUCHUE HA
MOCJIEIHUTE TPUIECET U IIECT TOJUHU CE O4YepTa 3HAYMTEIHA €BOJIIOLUS 110 OTHOIICHHUE MPUJIaraHeTO
Ha TPaBOTO Ha EBpomeickus ChrO3 OT CTpaHa HAa HAIMOHAIHWUTE CHIWIMING, Hajara rmo MokaHa Ha
3anuTBaIlaTa PUCAUKINS a CH 33Ja/IeM BBIIPOC OTHOCHO HAYHMHA, MO0 KOMTO TpsiOBa MOHACTOSIIIIEM Ja
ce npmiiara chaeOHara nmpakruka Rheinmiihlen 1.

A4 - Cvoedonama npaxmuka Rheinmiihlen I, netinusim Kowmexkcm u NpuiodceHuemo u KoM
HACMOAWOMO 0elo

20. B nocouenoro Pemenue mo geno Rheinmiihlen I Ceapr npuema, ue ,,pasnopenda ot
HAI[MOHAJIHOTO IIPaBoO, OOBBbp3Ballla FOPHUCAUKIMUTE, KOUTO HE C€ IPOM3HACAT KaTro IOCIIeAHA
WHCTAHIMS, C IOPUAMYCCKH MPCICHKU, HAMTPABEHU OT BUCIICCTOSIIA IOPUCIUKIINS, HE MOXKE J]a JIUIIH
TE3HW FOPUCIUKIINN OT BB3MOXKHOCTTA Ja OTHPaBAT 10 Cha BBIIPOCH IO THIKYBaHE Ha OOITHOCTHOTO
MpaBo, J0 KOETO Te3W IOPHINYECKH TMperneHKkH ce oTHacaT‘(5). ToBa H3sBIEHHE MpEnCTaBIsBAIIIe
CBIIIECTBEHA TIOJIKpeTa 3a HOpMaTUBHATA CHJIa Ha TIPaBOTO Ha EBporeiickus chio3, KOETO OTTOTaBa o
TO3W HaYMH NPHUI00M BB3MOKHOCTTA Ja C€ MOJI3Ba C MPEIUMCTBO CIPSMO PEIICHUE Ha BUCIIECCTOSII
ChJI, YUATO ChAeOHA MPAKTHKA OOBHP3BA HUCIIECCTOAIIATA FOPUCAUKINL. Makap TEeKCTBT Jla C€ OTHACS
€IMHCTBEHO JI0 BH3MOKHOCTTA Ha IOPUCAMKIIUATA JIa OTIPABU MPEIOIUITMAICH BBIIPOC, OT caMo cede
CH ce pa3bmpa, e TaKbB BBIIPOC CC OTIPaBs C OIVIC] CBEHTYAJTHO Jla Ce MPEeHeOperHaT yKa3aHUsATa B
PEIICHUeTO Ha BUCHIECTOAIIMS CbhJ. EauHcTBeHOTO nomycHaro oT Chaa HM3KIIOUEHHE Ce OTHAcs JI0
XHUIOTE3aTa, MPU KOSATO HUCHICCTOSANA FOPUCIUKIMS OW TOCTaBWIA TPCHOIUIHAICH BBIPOC ,,1I0
CBIIECTBO HMJEHTHUYCH C BeUe IOCTABEH BBIIPOC OT CHACOHHUSA OpraH, IMIPOU3HACAIL CE€ KaTro IMOCIIeaHA
MHCTAHIHA“(6).

21.  Ilo To3u HauuH Pemenue no geno Rheinmiihlen I BbBene ¢popma Ha nelieHTpanu3upan KOHTPOI
OTHOCHO OOIIIHOCTHaTa ChBMECTUMOCT — HE BBPXY IMpPaBHU HOPMH, a BbPXY CHAECOHU pELICHUS.
BcebmHOCT chAMUTE OT HUCIIECTOAINA FOPUCAUKIINS, YAUTO PEIIEHUS Ca OTMEHEHH OT BHUCIIECTOSIIL



ChJl, MOXKEXa Ype3 MO030BaBaHE Ha Ta3M ChJICOHA MpPAKTUKAa U B CIydauTe, IPU KOUTO JAEIOTO UM €
BbpPHATO, J1a HEe c€ ChOOPAa3sAT ¢ Ta3u OTMSHA, KOraTro CIOpe] TAX TS C€ HaMHUpa B IPOTUBOPEUHUE C
npaBoto Ha EBpomeiickusi cbio3. B koH(IMKTa MEXIy HAIMOHAJHATA MPOLIECyaHA ABTOHOMUS U
OTHOBO BB3HUKHAJIaTa BB3MOKHOCT Ja C€ MOTBBPAM IPEIUMCTBOTO Ha EBPOIEHCKOTO IIPaBoO
pUOpUTET € Onil JasieH Ha nocneanoTo(7).

22. ABTOMaTHYHO NpuiiaraHe Ha chbjaeOHara npakTuka Rheinmiihlen I 6u noBeno 1o orpunaresiex
OTIOBOp Ha TpeTHs BBIPOC, Taka 4Ye Ja Ce IPEeMUHE JUPEKTHO KbM OTIOBAapsHE Ha OCTAHAJIMUTE
BbIpocu. Oka3Ba ce obade, ye Rheinmiihlen I e pemenue, qpmkamo ce B 0coOEHO rojisiMa CTereH Ha
IPOLECYATHN ¥ HCTOPUIECKH OOCTOSTEICTBA, KOUTO Ca TBBPAE PA3IUYHH OT CBBP3aHUTE C HACTOSIINS
cinydail. EnHo, Thil 12 ce Kaxe, €THOCTPAHHO M (POKYCHPAHO CaMO BbPXY NPEIUMCTBOTO THIKYBAHE
Ch3/1aBa PUCK Jla HE CE€ OTUYETE Ta3U POMsIHA B 0OCTOSTEIICTBATA.

b —  Hayuonanuume cvounuwia om nocieoHa UHCmManyust u npede@unupanemo Ha msxuomo Mscmo
npu npuiazanemo Ha npasomo Ha Eeponetickus cvro3, Kakmo u Ha omeo80pHOCMMA UM 6 PAMKUMe Ha
maszu za0ayd

23. VYBenuyaBaHeTo Ha oOema Ha MpaBoTO Ha EBpomeickusi ¢hio3, MPUAPYKEHO OT Bh3JIaraHETO
BbPXY HAIMOHAIHUTE CHIWIMINA HAa OTTOBOPHOCTTA 3a TBHJIKYBaHE M MpWJIaraHe Ha Ta3u IpaBHA
ypenda, € TpeBbPHAIO BBPXOBHUTE FOPUCIUKIIMK HA JBPIKABUTE UICHKM B KpaWbI'bJICH KaMBbK Ha
CHJICOHOTO CHTPYIHUYECTBO MeX Ty Ch/la M HAIMOHATHUTE MY aHAJIO3U. AKO KbM TOBa ce J0OaBH, Ue
cJica nocCjeaoBaTCIHUTC U3MCHCHU HA YUPCAUTCIHUTC JOTOBOPU HC ChIICCTBYBA U HC CC MMPCABUIK/A
BBBCIKIAHETO Ha IPAKO O6)KaJ]BaHC Ha pCHICHUATA HAa HAIMOHAJIIHUTE ChbAWUJIUIIA IIPE C'I)I[a, O4YCBUIHO
€, UHC BBPXOBHHUTC CB}IG6HI/I WHCTAaHOMHU HAa ABPXKABUTC YJICHKH Ca ONPCACIIANMN YHYAaCTHHUIM B HAJA30pPa
3a MPAaBHJIHOTO pUJIaraHe Ha mpaBoTo Ha EBponeiickus cbhio3. ToBa mpegocTaBsHe Ha TPABOMOIIIHS HA
BBPXOBHUTC HAOWOHAJIHH HOPUCIUKIHU € CTAHAJO B KOHTCKCT Ha CAHOBPCMCHHO YBCIIMYABAHC Ha
TSXHOTO 33JbJDKEHHUE Jla OJIAT 3a TPAaBHUIIHOTO MpHJIaraHe Ha MPaBOTO Ha EBPOIEHCKHUS CBIO3, KAKTO U
Jla 3aIMTaBaT MpaBara, KOUTO Ta3H MpaBHA ypenda MpeaocTaBs Ha Tpa)XIaHuTe.

24.  VIMeHHO B TO3M CMHCHI CIIOPE]l MEH Clie[Ba Ja ce ThiKyBa Pemenue mo geno Kobler(8), korato
YCTaHOBSBA UMYIIIECTBEHATa OTTOBOPHOCT Ha JBbP)KaBUTE YICHKHU 32 ChACOHU aKTOBE, BKIIIOUUTEIIHO B
OHE3M Jbp)KAaBU YJICHKH, KBICTO HMCKOBE 3a OOC3ILETCHHE Cpelly ChAMIMIIATa HEe ca mo3HaTH(9).
Yenopenno ¢ toBa pasputue ChabT, moaTukBaH oT Komucusra, B neno Komwucus/Utamust mpeomoss
yrnopuTara ChIpoTHBAa Ha TE€3W JBE MHCTUTYIMHM CHOTBETHO Ja MpEAsBSBAT M Jla yBa)kaBaT MCKOBE 3a
HEU3MBIHEHHE Ha 3abJDKCHHs] Cpelly Ibp)KaBUTE YJICHKH, OCHOBAaBallld C€ Ha peIIeHus Ha
HarmonanauTe cpamwmma(l0). Kakro B Pemenne mo memo Kobler, Taka m B Pemenne mo memno
Komucusg/Uranusa, CwAbT CbcpenoTodaBa BHUMAHHUETO CH BbpPXy CBHAWIMINATa OT TMOCJIEIHA
WHCTAHINS, UACHTU(OUIMPANKU TH KaTO0 OCHOBHU YYaCTHUIM, HA KOUTO € BH3II0KEHA OTTOBOPHOCTTA
Jla cra3BaT M Jja HajaraTr clia3BaHeTo Ha mpaBoTo Ha EBpomneiickus cpro3(ll). Ilpu mpunaraneto Ha
TE3U CIOCOOU 3a 3alllUTa 0COOCHO PEJIEBAaHTHO € CHIIO TakKa JIaju Te3H CHIWIUIIA ca OTIPABUIN WIH
HE TperoauiuancH Bbnpoc A0 Chbaa, KAKTO M HAYMHBT, MO0 KOWTO CBEHTYATHO € Ouia MmpuIIokKeHA
chaeOHaTa nmpakTuka, mpoustuyama ot Pemrenne no nemo CILFIT(12).

25. [IpenBua ropenocovyeHoTo cieaBa Aa ce€ OTOeNeXH ChIIO, Y€ AbpPKABUTE WIEHKH ca
pa3paboTHIIM TapaHIMKM, KOWTO JOMPUHACAT 3a TOBAa CHAWIHUINATA OT TOCIEJHA WHCTAHIUS Ja He
ocraBar Oe3HaKa3aHW TIpU TIOCTAHOBSBAaHE Ha pEIICHHs, MpeHeOperBamu Hamecara Ha Cpaa.
KoHCTUTYIIMOHHUTE IOPUCAUKIINY Ha PA3IMYHU IbPKABU YWICHKH Ca MPEOPUEHTHUPATH B TO3U CMUCHI,
Makap M JI0 pa3jMyHa CTEIEH, MPEKUTEe MCKOBE 3a 3allluTara Ha OCHOBHM IpaBa, I'bPBOHAYAIHO BbB
Oenepanna penyonuka I'epmanunsa(13), Bnocnenctsue B Actpusi(14) u Wcnanusa(lS), a Hail-ckopo B
Yemkara penyonuka(16) u CnoBakusi(17). Taka B HAKOUM Ibp>KaBU WICHKH HapacTBallaTa OTTOBOPHOCT,
Bb3JI0’KCHA HAa BbPXOBHUTC C’bIlC6HI/I HWHCTAHIUKU, HAMUPA MCXaHU3MHU 34 KOHTPOJ HC CaMO B Cu[a, HO U
B KOHCTUTYHUMOHHUTEC CHAWIMINA Ha TE3W OAbpiKaBU, KOUTO BBLB BCC IIO-rOjisiMa CTCIICH HHTCrpHUpar
npaBoTOo Ha EBpomneickus CbI03, KaTo IO BKJIKOYBAT CPEl KPUTEPUUTE CU 3a KOHCTHUTYLIMOHHA
MpereHKa.

26. Karo cnencrBue ot ToBa TpsiOBa Aa ce MOCOYM M APYTro pa3BUTHE B ChACOHATA MPAKTHKA, KOETO
Ha TpBB TMOMIE] HE H3MIEekKAa HACOUEHO B oOdepTaHara JOTYK I[OCOKa, HO CBIIEBPEMEHHO €
3aKOHOMEPEH pe3yaTar oT Ta3u eBomtonus. B Pemenue o neno Kithne & Heitz(18) Ceabt 3asBsBa, Ue



HE € 3aAbJDKUTENTHO 00ade 1a ce€ OTMEHH HAllMOHAIEeH aJMUHUCTPATHUBEH aKT, TOTBBPACH C PEIIEHUE Ha
nocJiieHa chAcOHa MHCTAHIINS, YHETO THIKYBaHE Ha MPABOTO Ha EBpoOMeENCKUs ChIO3 BIIOCIEICTBUE €
00sIBEHO 3a HEMPaBWJIHO Karo pesyarar or pemienne Ha Cwaa. [lo To3m HauuH ce OTHaBa
MpEeANoYNTaHue Ha BB3NpUeTHs B EBpomeiickus CbhI03 NPUHIMI Ha TpaBHA CHTYPHOCT, KOMTO
3alMTaBa CUJaTa Ha TPECHICHO HEII0 Ha HAIMOHATHOTO ChAeOHO pemenne(19). Pemenuero,
mocTaHoBeHo 1o fienio Kapferer, mpaBu oriie eHa CTHIIKA B ChIaTa MOCOKa, KaTo Mpuiiara TO3M MOIX0/
KbM IIPOM3HECEHO OT HHUCIIECTOANIA ChAeOHa MHCTAHIINA PEIICHUE ChC CHIIa Ha MpechaecHo Hemo(20).
B nocouenus ciydait CpabT HE OM MOTBI Jia ce U3pa3u IMO-5CHO, KOTaTo 3asBsBa, 4ye ,,[IpaBOTO [Ha
EBpomneiickust cbpi03] He 3agbbKaBa HalMOHAJEH IMpaBOpa3faBaTelieH opraH [a He Ipuiara
BBTPEIIHUTE MPOLIECYaTHH HOPMHU, MIPEIOCTABSIIN Ha JaIeHO ChJCOHO pEIlIeHUE CHIa Ha TPEChIEHO
HEIIo, JIOpU TOBa Ja TMO3BOJIsABA Ja C€ MOIMpaBU HApyIIEHUE Ha OOUIHOCTHOTO MPaBO, U3BBPIICHO C
BbIPOCHOTO peuieHue“(21). XoabT Ha BpeMETO caMO MOTBbPXAAaBa Ta3u CbJACOHA MPAKTUKA, KAKTO
ciaenBa ot aenata 1.21, Kempter u Fallimento Olimpiclub(22). EAuHCTBEHOTO M3KIIOYEHHE OT Ta3u
HACOKa Ha ChAcOHATA MPAKTUKA M3IVICKIA CIIydasT, KOraro eBporneiickara mpaBHa HOpPMa, HA YHUETO
MPEeIMMCTBO C€ TIpaBH II030BaBaHe, € MPHETa B PAMKUTE Ha W3KIIOYHTEITHO IPABOMOINKE Ha
Crro3a(23).

27. B 00600menre Ta3u chleOHa MpaKTUKa pa3KpHBa Kak BB3MPUETUTE OT EBpomeickusi chio3
NPUHLMIIA HA MpaBHA CUTYPHOCT M MHCTUTYLMOHAJHA AaBTOHOMMSI MOTaT €BEHTYaJIHO Ja IOCTaBsT
yCIIOBUSI OTHOCHO €()MKAaCHOCTTA Ha MPEIMMCTBOTO Ha IMpaBoTo Ha EBpomeiickusa cpro3. Makap na e
BB3MOXKHO Ta3u MpeIeHKa Ja M3IVIeKIa B MPOTUBOPEUHE ChC ChJcOHATA MPAKTHKA, IPOU3THYAIA OT
pemieHust kato Te3u no aeno Kobler u neno Komucusi/Uranus, B ACHCTBUTEIHOCT T € CaMO TSAXHO
cienctBue. JJOKOJIKOTO ChAMIUINATA OT MOCJIeIHa UHCTAHIIMS 3all0uBaT MPSKO J1a HOCSAT OTTOBOPHOCT
3a CBOMTE pEIICHHUs, MPOTUBOpEUAIN Ha MPpaBoTO HAa EBpomneiickust chi03, MPUHACSIHETO B JKEPTBA Ha
MpaBHATa CUTYPHOCT M HAIIMOHAJIHATa MpoliecyajHa aBTOHOMUS TYOM CBOSTa KpailHa HAJIOKUTEIIHOCT
c omen rapantupane e(eKTHUBHOCTTA Ha MPaBOTO Ha EBpomeiickusi cbio3. B wacTHOCT He M3miexna
HeoOXOTUMO U HHCIIECTOAI ChJ] JIa pa3roiara ¢ Bb3MOKHOCT Jia He c€ choOpa3siBa C BbTPEIIHATA CH
HepapXxuyHa opraHu3anus, 3a Aa 3ama3u eeKTUBHOCTTA Ha MpaBoTO Ha EBpomneiickus chio3, Thil KaTo
Hapes ¢ IpYroTo TUTYISAPBT Ha IPEIOCTABEHUTE OT HETO MPaBa MOHACTOAIEM MOXKE /1a IPEASBU UCK 32
ThpCEHE Ha OTTOBOPHOCT BBbB Bpb3Ka Chc chleOeH akT (neno Kobler); ocBeH ToBa — ako HEroBOTO
HAI[MOHAJIHO PaBO I'0 MO3BOJIsIBA — TOM MOXE CBIIO Ja UCKa CIIy’KeOHO Mpepas3lIekAaHe Ha aKTa, C
KOHTO Cc€ TOTBBpXKJaBa HE3aKOHOCHOOpa3sHOTO cChaeOHO pemenue (meno Kiihne & Heitz).
[Tpon3BOACTBOTO 3a HEU3MIBIHCHUE HA 3aIBJKCHUS OT JbpPrKaBa YICHKA ChIIO0 MOXKE MOHACTOSIEM Jia
MOCIIY>KM 3a 3allliTa Ha CTpaHara, KOATO € IMOCTpajaja OT MOTPEIIHOTO ThIKyBaHE Ha MPaBOTO Ha
EBporieiickust ¢bi03 OT cTpaHa Ha BUcIuecTosimus cbla (nerno Komucusi/Mtamus), mpeau BCHYKO B
Cy4yauTe, KOraTto Jbp>KaBU WICHKH MPEIBIKIAT U3BBHPEAHHU CIOCOOU 3a IMpervies, 3a /1a € OTMEHST
BJIC3JIA B CHJIa CHJICOHH pelIeHHs, KOUTO ca oOsBeHH oT Chaa 3a HE3aKOHOCHOOPa3HH B PaMKHUTE Ha
MIPOM3BOACTBO 32 YCTAHOBSABAaHE HA HEM3IBJIHEHUE HA 3aIbJDKEHUS OT AbpikaBa uieHKa(24).

28. OT MOMeHTa, B KOWTO HallMOHAJIEH BHPXOBEH ChJI TPSOBA J1a HOCH OTTOBOPHOCT Ipe]] IPaBHUS
CyOeKT MOCPEICTBOM HAJIOKEHHU OT MpaBoTo Ha EBpomelickusi cbro3 cpeacTBa 3a 3aluTa, CbOTBETHO
ryOM CMHUCBHJ TOBAa HHUCIIECTOAIIMTE CHIWIUINA, KOUTO Clie[Ba Ja IpujaraT IMOCTAHOBEHOTO OT
BHCIICCTOSALINS ChJI PEIICHUE, KOCTO MOXKE OM MPOTHUBOPEYH Ha MPaBOTO Ha EBpomeickus cbio3, HO €
OKOHYATEJHO, /1a 3ama3BaT Bb3MOKHOCTTA CH J]a HE ce ChoOpa3sBaT ¢ TOBA PEHICHHE, BKIIOUYUTETHO
KOraTo BBTPEIIHOTO MM TNpaBO HE Mo3BojsBa ToBa. Cropen MeH MpolecyajaHara aBTOHOMHUS Ha
J'bPKABUTE YJIEHKH, OCOOEHO 110 OTHOIIEHUE HA TOJKOBA YYBCTBUTEIHH BBIIPOCH KaTO OOCHKIAHUTE,
BB3BPBLIA CBOSI CMHCBJI, KOraro e(eKTMBHOCTTAa Ha IIPaBOTO Ha EBpomelckus Cbhl3 3arouysa
pemuTenHo Aa ObJe 3alUTaBaHa Mo APYTH HAaYUHH.

29. VYBeIMYEHOTO HATOBapBaHe, Ha KoeTo € mnomiokeH ChIbT, 3aciykaBa €JHO IOCIIEIHO
ChOOPa)KEHUE B TO3W CMHCHJ. 3HAYUTCIHUAT OpOil MPEIOAMLMATHU BBIPOCHU, OTHPABSIHU 1O Ta3H
MHCTUTYIMSA, KAKTO M Ch3JaBaHETO Ha CICIIHKA IIPOM3BOACTBA, IpeIHA3HAUYCHU 3a IOJydaBaHe Ha
OTTOBOP B MHOTO CHKPATCHH CPOKOBE, BEPOSITHO TPABAT OIIE TIO-HAJIEKAIa HEOOXOMMMOCTTa HaIaTa
IOPUCIUKITUS Ja crojxenss (YHKIUU C HaIlMoOHAIHUTE Chaumma. Ch3aBaHETO Ha EBPOINEUCKU
CpeICTBa 3a 3alUTa Mpej HAlMOHAHUTE ChIMJININA, KAKTO TOBA CTaHA C UMYIIECTBEHATa OTTOBOPHOCT
Ha I[’bp)KaBI/ITe nim C HpI/IHHI/IHI/ITe Ha e(l)eKTI/IBHOCT nu paBHOCTOﬁHOCT, Hpe,Z[CTaBHSIBa BB3MOXHOCT,
KOATO 3aCWJIBa M HachpyaBa KOJCKTHBHara padora mMexay Chbla M HaMOHAIHHUTE My aHano3u. OT
Jpyra CTpaHa, YBEIMUYEHUETO Ha Opos Ha AbpKABUTE UICHKH, 3a€IHO C BCE MO-YECTUTE M MPEKHU



KOHTAKTH Ha TpaXkJaHWHA C EBPONEWUCKHS IPaBE€H pel, MpaBsAT BCE IO-MAIKO pPEAJUCTUYHA
npereHnuara CpabpT Ja ce U3IpaBss caM IIpel 3ajadara Jja OCUIypsBa aBTOPUTETHO THJIKyBaHE Ha
npaBoTo Ha EBpomneiickus cbro3(25). B To3u cmuchbn Pemenne no aeno Rheinmiihlen I, koeto e mioa
Ha CBOETO BpPEME M Ha OIPEJesIeH KOHTEKCT, HaBsIPHO MOXKE€ I10 MapaJoKcajeH Ha4uH J1a JOBEIe 10
3aTpyAHsABaHEe, BMECTO JI0 3aKpHJIsSHE Ha €()eKTUBHOCTTA Ha NMpaBHHUA peA. ToBa € BAPHO B OLIE MO-
roJisiMa CTEINeH, Koraro — IpU OOCTOSATENICTBATA 110 HACTOALUS ciiyyail — I-H ETYMHOB 61 MOTbI Aa
U3I0JI3Ba JIPYTy NpPOLECyallHU CPEACTBa Ipe] HallMOHAJHUTE ChAMJIMILA: CPEICTBA, KOUTO, OT Apyra
CTpaHa, ca My TapaHTHpaHU OT MPaBOTO Ha EBporneickus chio3.

30.  HacroamoTo feno no-crenuanto Mokas3Ba Kak MCKaHe KaTo ToBa Ha I'-H EJTMMHOB IIOHACTOSIILEM
Ce TOJ3Ba OT HAKOJKO MPOLECYaJHH CPEICTBA, KOUTO ca €(EKTUBHU M aNTCPHATUBHHU CIPIMO
npoustnyamure ot Pemenne mo neno Rheinmiihlen 1. Taka ciiex Bpbiianeto Ha aenoro o BepxoBHus
aJMUHUCTPAaTHBCH CbA Ha AnMuHUcTpatuBeH cba Codus-rpax ¥ OTXBBpISHE HA jxanbara oOT
nocnenHus r-H EmauHoB Ou MMai B3MOKHOCTTA Ja IPEAsIBH UCK 3@ OTTOBOPHOCT CpeEIlly JIbpKaBara
YICHKa IOPAaJM HApylLIEHUE Ha MpaBoTO Ha EBpomeiickus cbro3. B xoma Ha TOBa NPOU3BOIACTBO
KOMITETEHTHUAT HAllMOHAJIEH ChJl OM MOT'BJI Ja OTIIPaBU INPEIOAUILIMAIEH BbIPOC, Taka ue ChABT 11a ce
IIPOM3HECE B CBHOTBETCTBHE CbC CBOATA ChAeOHA MpakTHKa Jajud € Owia Hauuie sBHAa IpaBHA
rpemka(26). AKo HapylIeHHETO ObJ€ MOTBBPACHO, 3alWTBalllaTa FOPUCAMKINA M€ TMOCTAaHOBU
pelIeHne ¥ e o0e3IeTH HIlela, B KpaifHa CMEeTKa IPH yCIOBHS, IOMO0OHH HA TE3U, KOMUTO Onxa Onmmn
U3I0I3BaHU Bb3 OCHOBA Ha chAeOHara mpakTthka Rheinmiihlen I. Ha mocneano mscto, B cimyuwail de
ChAWIMIIATA HE YyBaXkaT MCKAa 3a OTIOBOPHOCT, CjeJBa Ja C€ II0CO4YM, Y€ BCE IIaK OCTaBa
CyOCHIUPAaHOTO CPEJICTBO HA UCK 33 HEUBI'BJIIHEHUE HA 3a[bJDKCHUS OT JbpXKaBa UICHKA, KOWTO
KaJIOONOAATeIIAT Ype3 CUTrHaJI Moxe Ja roucka ot Komucusra na npeassu(27).

31. B 3axnirouenue, 1 B KOHTPACT ChC CIYYHJIOTO C€ TIPE3 CeeMIECeTTe TOANHH, JHEC MOXKEM Ja
TBBPJUM, Y€ MPaBOTO Ha EBporelickus Chi03 € JOCTHTHAJIO CTETICH Ha 3PSUIOCT, TIO3BOJIABAIIA MYy Ja
OCHT'YpH TpaKTH4YecKara CH €(EKTUBHOCT IMpell HALMOHATHHUTE CHIWIUINA C MO-MAJIKO SHEPIHYHO
BB3ICUCTBHE CIPSAMO ABTOHOMHUSATA HA HAI[MOHATHUTE FOPUCIUKIHMKA OT TOBA, KOETO HECHMHEHO
npoun3tuda oT Rheinmiihlen 1. OTTyk € BuaHO, Ye M3MIEKIa € HACTHIWIO BPEMETO Ja C€ MPUCTHIU
KbM MIPEOCMUCIISTHE HA MTOCOYeHaTa ChAeOHa MPaKTHUKA.

32.  Ilpu Bce ToBa pu3HaBaM, 4€ MPENTIOKEHUETO, KOETO OTIIpaBsAM KbM Chbaa, Ma cBosTa LieHa. Ja
CC JUIIAT ChIMUIUIIATA OT Bb3MOXXHOCTHTE, MPOU3THYAIM OT chiacOHata mpakTtuka Rheinmiihlen I,
MOXeE Ja UM IOIpedr Jia MPeJoCTaBiIT He3a0aBHO pa3pellieHHe Ha MpaBHUs CyOEKT, KaTo ToW Obje
MPUHY/EH J1a TIPEIsSBA MCK 3a 00e3IIeTeHne, IPOM3BOACTBOTO MO KOWTO € JBJTO M CKBII0, a MOHSKOTa
MOJKE J1a 3aBbPIIU ¢ HebaaronpusTeH pe3ynrar. ToBa HECHBBPIIEHCTBO 00aue HE € TBHPJIE PA3IIUYHO OT
OHOBA, KOETO THPIIN JINLETO, IPEIABABALIO U3LSIO BBTPEIIEH UCK, U CIPAMO KOETO ChJ OT IOCIIEoHA
MHCTAHIMS, IpUIaraikyu HallMOHAJIHOTO NPaBO, MOCTAHOBM MOTPELIHO M yBpexaamo peueHue. Ilpu
Te3W OOCTOATENICTBA NPABHUAT CyOEKT, HAMHUpAIl ce€ B IIOJIOKEHHE HM3BBbH 00XBara Ha IPaBOTO HA
EBpomneiickus cbr03, ChIIO IIe ObJAE UTBXKCH Ja MPUOETHE 10 HCK 32 ThPCEHE HAa OTTOBOPHOCT HpHU
yCIIOBHS, KOUTO Ca WACHTUYHU C T€3H, Ha KOUTO I'-H EnunHOB 61 TpsAOBaio 1a OTroBapsi KbM MOMEHTA,
B KOMTO M3UCKBA 3aUMTaHE Ha MPEAOCTaBEHUTE My OT EBporelckus cbro3 npasa. Cien karo Cbabt
IIPU3HABA, Y€ U3UCKBAHUATA 34 IPEAMMCTBO IOHAKOTa MOTaT Ja OTCTHIIAT IIpe] IMPUHIUIA Ha IIpaBHA
CUTYPHOCT, NpPEIaraHOTO OT MEH pEeIIeHWe HE CaMO MM H3MJIeXJa Hal-ChbOTBETCTBAILOTO Ha
aKTyallHaTa CbhJeOHa MpakTUKa, HO TO OYEBUJAHO € U B CHOTBETCTBHE C BBTpEIIHATa ChbJeOHa
apXUTEKTypa Ha BCAKA AbpKaBa YICHKA, YMATO CXeMa M paBHOBecHE He TpsOBa Ja ce MpOMEHST, 0e3
TOBa J]a € HE0OXOIUMO.

33, Moxke ma ce Bb3pa3H ChIO, Y€ CHINIACHO Hallara ChJAeOHA MpPaKTHKa OT MPEIUMCTBOTO CE
JIOTYCKa U3KIIFOYCHUE CaMO KOTaTO OKOHYATEITHO HAIIMOHATIHO ChACOHO pelleHue Mpuao0uBa cuiia Ha
MIPECHICHO HEIo, KaKbBTO € Omi ciydasar B jgena kato Kiihne & Heitz wnm Kapferer, Ho He u B
HACTOANIOTO Jienno. To3u 10BO 00aue MMa CMUCHI CaMO aKO CHJIaTa Ha MPEChCHO HEIIO Ce MPCICHIBA
MpU MHOTO (OpMajHU YCJOBHUS, KOETO € HEChBMECTHMMO C IOJX0jaa, Bb3mpueT oT Chbla B Ha-
CKOpoIllHaTa ChJeOHa mpakThka. Kakro € BWIAHO OT ITOCOYCHHUTE IIO-TOpE PEIICHUs Mo Jeia
Kiihne & Heitz, Kapferer, Willy Kempter, i-21 Germany u Arcor u Haii-ckopo Fallimento Olimpiclub,
HanpaBeHata oT Cbla MpereHKa 3a CuiaTa Ha MPEeChISHO HEII0 Ha HAIlMOHAJIHO ChISOHO pelleHHe
3aBUCH B TOJIIMA CTEMEH OT KOHKPETHUTE OOCTOATENCTBa MO Bceku ciydail. Kakrto momuepraa
reHepanHuaT agBokar Mazak B cBoero 3axmouenue mo neno Fallimento Olimpiclub, ta3u cbneOHa



MpaKTHKa OTpa3siBa HEOOXOAUMOCTTA OT MOCTHUTraHe Ha OallaHC BbB BCEKU OTAENEH CIIy4ail ¢ orien
cnerubuyanTe (HAKTUYECKU U OpUIudecKd oOctosTencTtBa(28). TakbB TOAXOD, OTUYHUTAI
0COOCHOCTHTE Ha HAlIMOHAITHATA PaMKa, € MMEHHO TOBa, KOETO chacOHara mpaktuka Rheinmiihlen I ne
MO3BOJISIBA JIa C€ OChIIecTBH. KaTo BOJM HUCIIECTOSIIUS Ch/T IO HEMPUIIATAaHETO Ha CHhICOHO pelIeHHe
Ha HSAKOE OT BBPXOBHHUTE CHAWIMIIA, KOUTO MPSAKO T0 00BBP3BAT, chaeOHara npakThka Rheinmiihlen I
OTKa3Ba BCsIKakBa cBO0OO/a 32 MaHEBpUpPaHEe, CBbpP3aHa ¢ MpeleHKa Ha (GaKTOpu KaTo CTa0MIIHOCTTA Ha
MIPABOOTHOIICHUATA, OKOHYATEITHOCTTAa HA ChACOHHTE pEIICHUS WIM IpaBHaTa CUrypHOCT(29).
CrnenoBarenHo MPEIBUACHUIT OT HAIIMOHATHO 3aKOHOMIATENICTBO MPHUHIIMIT Ha MPECHACHO HEII0, KAKTO
W Bpb3KaTa My C IpaBHara ypemba Ha EBpormelickus chio3, Hajmara AeTaiilHa M ChIIEBPEMEHHO
3a4yMTalla mporecyaaHara aBTOHOMUS Ha BCsIKa IbprkaBa MPelleHKa.

34. 3a 51a ce BbpHEM KbM OOCTOSATENICTBAaTa IO Cilydas, pelieHue Ha Obiarapckus BupxoBeH
aJIMUHUCTPATHBCH CbJ HEC TOMAJIC)KM HA HUKAKBO OOXaJBaHE, HO TOW MOXE Ja BBpPHE JCIIOTO Ha
'bPBOMHCTAHIIMOHHUS ChJI 32 HOBO pa3lIeXJaHe, IPH KOETO MOXKE €IMHCTBEHO Jla c€ M3BHPIIN HOBA
npereHka Ha ¢akrture. HechbmHueHo e obave, ue pemeHneTo Ha BepxoBHMS ChJI ciara Kpail Ha criopa,
0 C€ OTHACs JI0 TPaBOTO, O€3 M0 TO3H BBIIPOC Ja € BH3MOXXHO KaKBOTO W Jia OWIJIO OCIopBaHe, J0pU
4ype3 U3BbHPEAHMS crmoco0 Ha xkanda mo Koncrturyunonnus cpa(30). Hemro moBeye — KakTo € BUAHO
OT aBTOPUTETHH KOMEHTAapH B Ta3u 00NACT, U3BbpILIEHATA OT BHPXOBHUS Ch/ MpaBHA MpELEHKA IIe TO
0OBBpJKE 3a B OBbJEINE MPH XHUIIOTE3aTa, Y€ PEUICHHETO Ha ITbPBOMHCTAHIMOHHUS CbhJ OBbJE OTHOBO
oOxanBaHO IMpe3 BUcHIecTosmara opucauknua(31). Eto 3amo or MoMeHTa, B KOHTO BBpXOBHUAT Cbll
€ MOCTaHOBWJI pa3miexkaaHoTo pemeHue npe3 2008 r, Moxe Ja ce TBbpIAU, Y€ TO CE € IOJ3BAJO0 C
MarepHraiHa — Makap U He (popMaHa — CHJia Ha MPechaeHO Hemo. CIenoBaTeHO ChABPKAHUETO MY
HE € MOJUIeKAaI0 Ha MpOoMsSHA U OBJITapCcKOTO MPOIECYalTHO MPaBo MPEJOCTaBs Ha ChAbpIKAIIaTa ce B
HETro TpaBHA IMpELEHKa LEeIHus CTaOWINTET, OT KOMTO ce TMOoN3Ba €JHO OKOHYATesNHOo pemenue. Ha
MOCIIETHO MSICTO, CYMTaM, Y€ IIOM ChJCOHO pelIeHre KaTo Pa3IIekIaHOTO He TOJIeKH Ha 00XKaIBaHe
[0 OTHOILEHHE HA MPABHHUTE TOBOIM, TOBA OOCTOATEJICTBO € JOCTaThyuHO, 33 A3 HOPOIU IOPHINYECKU
cTaOWIMTeT, 3acyKaBalll ClIel[HaIHa 3aKpHJIa.

35.  Haii-nakpas Ha TOBa NPEAJIOKEHNE MOXKE J1a C€ Bb3pasy, Y€ HE ChbOTBETCTBA HAa BB3IPUETOTO OT
Cwaa paspenienue B Pemenne no neno Cartesio(32). Cnensa na ce or0enexu odade, 4ye TOBa pEIICHUE
pasmiexaa pasiudHa MpoOiieMaTHKa W 9e Ce OTHACS JIO HAIBIHO Pa3lIndeH IMpoIlecyalieH BBIIPOC B
CpPaBHCHHE C TOCTABEHMUS MO HACTOAIOTO aeyo. Kakto e no6pe u3BectHo, Pemenue no aeno Cartesio
HIoOaHCHUpa ycioBusaTa Ha Pemenne o aemno Rheinmiihlen 11(33) oTHOCHO BBITpoca 3a HeaTaKyeMOCTTa
Ha aKTOBETE 3a NperonuuuanHo 3anuteaHe(34). ToBa pemieHne, MOCTAHOBEHO HSKOJIKO CEIMHLM Cllel
Pemenue no gemno Rheinmiihlen I n B pamMkuTe Ha ChIMs HallMOHAJIEH CIIOpP, MIpUeMa, 4e 4ujieH 267
JA®EC (toraBa unen 177 ot Joroopa 3a EMO) He ce mpoTHBOMOCTaBS HAa TOBA PELIEHUETO Ha
HUCIIECTOSI] ChJl 3a OTMpaBsSHE Ha MPEIOAUIMAIECH BBIPOC ,,Ja MPOIBIDKA J1a C€ MOAYMHSIBA Ha
HOpPMAaJTHUTE CIIOCOOM 3a O0KaJiBaHe, NMPEABHICHN OT HAallMOHAIHOTO IMpaBo‘. 3a CMETKa Ha TOBA,
Makap M Jla ce To30BaBa Ha chlaeOHara mpakThka Rheinmiihlen xaro Ha aBTOPUTETEH H3TOUHUK,
TUCNO3UTHBBT Ha Pemenune mo gemo Cartesio HI0OaHCHpa TOBa H3SBIEHHE, KaTo IIOCOYBa, 4Ye
npenocraBeHara ot wieH 267 JIOEC komneTeHTHOCT 3a ce3upane Ha Chaa ,,0u Ouia mocraBeHa Mo
ChbMHEHHE, aKO Upe3 U3MEHEHUETO Ha aKTa, ¢ KOMTO ce paslopekia MpelouIIMaiHO 3alluTBaHe, Ype3
OTXBBPJIIHETO HA TOBA 3alIUTBAHC U YPE3 PA3MOPEIKIAHCTO HA MOCTAHOBHIIATA TO3W AKT FOPUCIUKITUS
Jla BH30OHOBU CIIPSHOTO IPOW3BOJICTBO BB33MBHATA IOPUCAWKIWSA OW MoOINa Ja BB3NPENSATCTBA
npenoctaBeHara ot /forosopa 3a EO BBb3MOXKHOCT 3amuTBaIiaTa opucaukims na cesupa Coaa(35).
Pemenuero mpoab/kaBa B Ta3M IMOCOKAa Ha pa3ChXKIEHUE, 3a Ja 3aBbPIIM C HU3SIBICHUETO, Y€
HUCHIECTOSIIMAT ChJl UMa 3aIbJKEHUE A ,,U3BEIe MOCIEIUINTE OT pelleHne, IOCTaHOBEHO IO kaba
Cpelly aKTa, ¢ KOWTO C€ pa3nopexaa MPEOAUIIMAIHOTO 3alIUTBAHE, U MO-CHEIUATHO /12 3aKJII0UN 1aln
€ HeoOXOAMMO J1a TTOTbPKa CBOETO MPEIOAMIIMAIHO 3alIUTBAHE, Ja TO M3MEHHU WK J1a To oTTeru (36).

36. [Tpean BCUYKO € OYEBUIHO, Y€ MPOOIeMaTUKaTa OTHOCHO aTaKyeMOCTTa Ha MPCHOAUIIMAITHUTE
3alMTBAHUS M €BEHTYATHUTE UM HOCIEIUIIA OTpa3siBa 0COOCHOCTH, KOMTO ca JOCTa pa3IMdyHU OT TE€3U
0 3aHMMABaIOTO HU B MOMEHTa Jiesio. PehepeHTHara paMka Ha BCSKO JIETIO CE MPOMEHS 3HAYUTEIHO,
Thi KaTo Pemenne mo neno Cartesio ce oTHACsS 10 TOBa, KOETO MOYKEM Jia HapeueM Bh3Xojsiiiara ¢asa
Ha MpaBeH CIOp, TOeCT (pa3zaTa HA €CTECTBEHO PA3BUTHE, CYUTAHO OT 3aBEXKIAHETO Ha JEJIOTO Mpen
I'bpBaTa WHCTAHIUS IO TPUKIIOYBAHETO Ype3 ChICOHO pellieHHe, KOETO He IMOMJIeKH Ha O0XKajBaHe.
HampotuB, HacTOSIIMAT caydald ce€ KOHIIEHTPUpPa BbPXYy OHOBA, KOETO €BEHTYAIHO MOXKEM J1a HapeueM
HU3XOAsIIAaTa ¢a3a Ha IPABEH CIOp, TOECT KPaHUAT MOMEHT Ha Tpolieca, KoraTo Beue OKOHYaTeTHOTO



peumicHueC € MOCTAaHOBCHO W JCJIIOTO € BBPHATO Ha HUCHICCTOANIUA CBJ, 3a Aa CC M3IBJIHH IMPaBHO
peUICHUC, YUUTO YCIIOBUSA HC Ouxa MOIJIH Ja CC IMOCTAaBAT 1104 CbMHCHHUC.

37. Ha nocneano wmsicro, mpemyaranvsitT TyK HM3BOJ HE O3HadaBa, 4ye PemieHue mno neio
Rheinmiihlen I cienBa na 3aryOu usiioro cu ocHOBaHME 3a ChlllecTByBaHe. HampoTus: mo Moe MHEHHE
Ta3W ChACOHA MPAKTHKA M3ISIIO OCTaBa B CHJIA, KOTaTO — B XO/a Ha BB3XomsAmara ¢aza Ha NpaBeH
CIIOp — C€ TIPOSIBAT BH3ICUCTBHS, M3UCKBAIIM HUCIICCTOSIIUAT ChJ JIa MPeHeOpEerHe yKa3aHusITa Ha
CBOsI BUcHIeCTOsII cbl. [lapamurmara HamMupa OTpakKeHHE B Ciydail, Koraro ce o0)kaiBa akT 3a
NPEIOUIMANIHO 3anuTBaHe, kKakto B Pemenwe mo gemo Cartesio. Ilpu TakuBa obOcrosrencrsa
3alla3BaHeTO Ha chaeOHara mpakthka Rheinmiihlen I e ompaBmano w HeCIy4ailHO TS ce LUTHpA H
BB3MpOU3BEXIa B Touka 94 ot Pemenue no neno Cartesio. [Ipu Ta3u xumore3a BbB Bb3XoAsmara dasa
Ha TIpaBeH CIOp, Koraro ce Impuiara npaBoro Ha EBpomeiickust cbio3, chaeOHaTa MIpaKTUKA
Rheinmiihlen I Tps6Ba ma ciayxu Karo MHCTPYMEHT B PbBLETE HA HUCIIECTOSILUS CbJA, KOTOTO
npakTukara Ha ChJia crielnagHo 3aluTaBa B To3u MOMEHT(37).

38. CnenoBaTenHo NMopaau ropernocoYeHuTe J0BoaAM npukanBam Cbla Aa mpueme, 4e MpaBoTo Ha
EBporneiickuss cbi03 TpsgOBa 1a c€ THIKyBa B CMHCBHJI, Y€ TO HE C€ MPOTHBOIOCTAaBs Ha TOBA
HUCILIECTOSI] ChJl, KAKTO B HAcTOAIIMA ciydail AnMuHucTpatuBeH cbl Codus-rpan, B paMKUTe Ha
MPOU3BOJICTBO, IIPH KOETO BEUE € MOCTAHOBEHO IIBPBO PELICHUE, Ja ObJe 3aAbKEH OT HAIMOHATHOTO
CH TIpaBO — CJeI KaTo JelI0oTO My € BBbpHAaTo — Ja Ipujara yKa3aHUATa, ChIbpPXKAIIA CE B
KaCal[MOHHOTO pEIICHHE, IMOCTAHOBCHO OT BHCLICCTOSIIA FOPUCAMKINA B pPaMKUTE Ha CBIIOTO
IIPOU3BOJICTBO.

39. Axo ChabT OCIEABA TOBA MPEJI0KEHUE, OCTAHAIIUTE MPECIOANIUATIHA BHIIPOCH O CHUIECTBOTO
Ha JeNoTO Ouxa OWIIM HWpPEJICBaHTHH, ThH KAaTO BCHYKH TE€ H3XOXKJAT OT MPEAIOI0KEHHUETO, Ye
3anuTBaIlaTa IPUCIUKINI HEe € JUThKHA HEMPEMEHHO Ja ce ChoOpa3u ¢ PEeIIeHHEeTO Ha OBJITapCKUS
BbpxoBeH aAMHUHHUCTPATHBEH ChJ. BCHIIHOCT B TakbB citydail ChIbT JIOTHUHO O TpsiOBasio Jja 00sBU
HEJIOMyCTUMOCTTA Ha MOCOYEHUTE BBIIPOCH B MPUIIOKEHUE Ha CBOSTA ChlIeOHa nmpakTuka(38).

40. HesaBucumo ot TOBa, B Xunore3ara, npu kosito ChIbT HE CIIOJETH TOBA BUXKAHE, CIIEBA J1a CE
aHaJIM3UpaT OCTAHAJIWTE IIECT BHIIPOCA MO CHIIECTBOTO Ha JEJIOTO, KOUTO C€ OTHACHT, KaKTO Beue
MOCOYHUX, /10 OJIYYEHUTE OT I'-H EUMHOB npe3rpaHuyHy MEJUIMHCKHU YCITYTH.

V — Ilo cbliecTBOTO HA ciopa

41. C omen naBaHETO Ha MOJIE3€H OTTOBOP ClelBa OIIE€ BEIHBXK [1a C€ MPOMEHU PEeIbT HA
BBIIPOCUTE, TOCTaBeHH OT AmuHucTparuBeH cbl Codus-rpaa. Ha mepBo MscTo, me Ob1e pa3rieaana
chBMecTuMoOCTTa ¢ JloroBopute u ¢ wieH 22 ot Permament Ne 1408/71 Ha Obarapckara cuctema Ha
MIpEeIBAPUTEITHO pa3pelicHNe 3a MoTyJyaBaHe Ha MEAUIIMHCKA oMOIIl B uykOuHa. Ha BTOpO MsicTo, 111e
ObJe pas3ielaHo CIIa3BaHEeTO Ha MOCTABEHHUTE OT MOCOYCHHS WICH 22 YCJIOBHS, KaTO BHUMAHHUETO I
C€ ChCPEJOTOUU BbPXY CTCIICHTA HA KOHKPETHOCT Ha OBJITapCKOTO 3aKOHOJATEIICTBO MPU YPExKAaHE HA
MOKPUBAHETO HAa PA3XOAMUTE 3a JICUEHUETO, MOCIEACTBHUATAa OT MaTepHalHaTa HEBBb3MOXKHOCT TOBa
JICUCHHE Ja C€ MpeAocTaBu B bbiarapus m Bb3MOXHOCTTA 3a MPECAJIaraHe Ha aJITCPHATUBHO JICUCHHC,
Makap W To-HeepwKacHO W TMo-KpaiHO. Ha Tpeto Mscro, me Oble pasrienaHa cucTeMara Ha
BB3CTAHOBSIBAHE Ha Pa3xOAMTe, B cliydyail ye r-H EMuMHOB OTroBapst Ha yCJIOBHSTA 3a MOKPHUBAHE Ha
pa3xoauTe 3a U3BBPIICHOTO B l'epmanus yneuenue. Ha mocineaHo MscTo, HEOOXOAMMO € Jla Ce B3EeMe
OTHOIIIEHHE TI0 TIPAaBOMOIIUATA Ha HAIL[MOHAJIHUS ChJ, aKO Ce€ MpUeMe, e KaIOOoMoAaTeNsIT uMa MpaBo
Ha TTOCOYEHOTO BH3CTAHOBSIBAHE.

A - Omuocho npedsapumennomo paspeuieHue Kamo yciosue 0a ce noiyyu 6b3CmaHossa8ane Ha
pasxooume 3a MEOUYUHCKA ROMOW 8 UYHCOUHA (nemu 8bnpoc)

42, B mertus oT cBoMTE BBIPOCHU 3alUTBAllaTa IOPUCAUKINS H3Jara ChbMHEHHSITa CH OTHOCHO
CHBMECTHUMOCTTA C MPABOTO Ha EBpomelckust Chi03 Ha CHCTEMa Ha MPEABAPUTEIHO pa3pernieHue 3a
MojlyyaBaHEe Ha MEJUIMHCKO JIeYeHHWe B Jpyra JabpkaBa wieHka. Kato ce uma mnpeaBui, 4e
r-H EMTYiHOB € momy4un JIedeHneTo B ['epManus, cied Kato € MOUCKall pa3pelieHneTo, Ho npedu 10 Aa
Obae AaneHo, Bb3HUKBA BBIIPOC Jald CHCTEMa Karo MpeIBHUJEHAaTa B WieH 36 OT ObArapckusi 3aKOH
OTHOCHO 3adbJDKUTEIHOTO 3IpPaBHO OCUTypsiBaHe € cbhbBMecTuMa ¢ wieH 56 JIDPEC, kakto u ¢
Pernament Ne 1408/71.



43, [IpencraBunnTe CTAaHOBUILA IBPXKABU ca BB3MPHUENTU OTYACTH 00ma no3unusa. OT eqHa cTpaHa,
BCUUKM T€ ChBIAJaT B TBbPIAEHUETO CH, ye MpakThkara Ha CpJa IMO3BOJsABA Ha JIbpXKaBUTE Jia
BBBEK/JAT CUCTCMU Ha MPEABAPUTCIIHO Pa3pECIICHUE B CIy4ail HA TOJy4YaBaHE B Jpyra AbpKaBa ujICHKa
Ha JIeYeHHue, U3MCKBaIlo xocnutanuszanus. Jlokato obade Mcnanus u bearapus nmomabpxar, uye Karo
KaTerOpUYHO M3KII0YBA KAKBOTO W Ja OWJI0 TIoMyuyaBaHE Ha BH3CTAaHOBSIBAHETO, akO HE € Owuio
MOWICKaHO pa3peleHue, ObJirapckara CUCTeMa He BIM3a B MIPOTUBOpPEYHE ¢ MpaBoTo Ha EBpomelickus
cpro3, Komucusra, kKakto u mpaBureiacTBata Ha Yemkara pemyOnuka wu Ilomma, crturar mo
MIPOTUBOTIOIOXKEH U3BOI.

44.  OTroBopbT Ha TO3W BBIPOC MPOCTO MPOU3THYA OT NpakTukara Ha Chaa.

45. B cBoeto Pemienue mo neno Decker m Pemenue mo neno Kohl(39) Cweabt mpuema, ue
HAI[MOHAJIHA TIPaBHA ypenda, KOsSTo ,,TOYHHSIBA Ha MPEABAPUTEITHO pa3pelieHHe Bb3CTAaHOBIBAHETO HA
HANpaBCHHUTE B [Apyra] AbpkaBa pa3xoay M OTKa3Ba TAKOBA Bb3CTAHOBSBAHC HA OCHTYPCHUTE JIUIIA,
KOUTO HE MPUTEkKABAT TOBA pa3pelieHue , peJroiiara orpaHn4aBale Ha CBOOOTHOTO TPEJIOCTaBsIHE Ha
YCIIyTH, IOKOJIKOTO ,,pa3y0ek/1aBa COMATHOOCUTYPCHHUTE JIMIIA J1a c€ 0OPBINAT KbM JOCTABYUIIATE HA
MEIUIIMHCKN YCIYTHM, YCTaHOBEHM B Jpyra abpxkaBa uieHka‘(40). Crnex pasmiexmaaHe Ha
o0ocHoBaBamuTe 10Boau CHABT MpHUeMa, Ye CUCTeMa Ha IpeIBapUTEIHO pa3pelieHHe HE MOXE Ja
HaMepH TOJAKperna HUTO B U3KIIOUEHHETO 3a 00IIECTBEHO 3/IpaBe, ChaAbpKailo ce B uieHoBe 52 JJTOEC
n 62 JI®EC, HUTO B UMIIEpaTUBHO CHOOpaKeHHUE OT OOIIECTBEH HHTEPEC.

46. ToBa peneBaHTHO TBBPJICHUE, KOCTO MOTBbPAM CBOIIOLMS, BEUEC 3aJI0KCHA B JBETC PEUICHUS 10
neno Pierik(41), mpennonarame nBe BakHH yrouHeHUs. OT eHa CTpaHa, ChIIACHO 3aKIIOYCHHE Ha
reHepalHust afBokar Tesauro(42) ToBa MMOTBBPKIABAIC BB3MOXXHOCTTA ujieH 22 oT Permament
Ne 1408/71 na ce ThaKyBa B CBeTJIMHATa Ha JloroBopuTte, Win Te Ja HAMUPAT MPUIIOKEHHUE, KOraTo He
MOXKE Jla CTaBa I[030BaBaHe Ha MnocoueHusi periameHt(43). Ot xgpyra crpaHa, BCJEICTBHE Ha
TOPEU3JI0KEHOTO, [TOCOYBAIIIE CE, Y€ MEIULUHCKUTE YCIYTH — KaKTO MyONWYHM, Taka U YaCTHH — ca
MKOHOMHUYECKH JIEWHOCTH, U310 TIOAUYMHEHHU Ha pa3opeaouTe 3a CBOOOAHO ABIKEeHNE(44 ).

47. He3zaBucumo ot TOBa, crneaBa Aa ce€ OTYMTA, Y€ JABETE PEIICHUS CE€ OTHACAT 10 MEAMIIMHCKHU
IPUXKU, KOUTO HE HajaraT XOCHHUTAIHU3alus, a aMOyJIaTOPHO JIUeHUe, YUATO OpraHu3alus U IeHa ca
HECPaBHUMHU C TE3U, KOUTO M3MCKBA MOCTHIIBAHETO B MEIUIIMHCKU LEHTHP. IMEHHO ¢ ornex Ha ToBa
croOpakenue CpapT mpue B Pemenwe mo neno Smits-Peerbooms u Pemenune mo nmeno Miiller-
Fauré(45), mocranoBenu ckopo cien pemenusita mo aena Decker m Kohl, we ,,B cpaBHeHue c
MEIUIIMHCKUTE YCIYTH, MPEJOCTaBsIHM OT JeKapu B TeXHUS KaOWHET WIM B JoMa Ha MAaI[UeHTa,
MEAMLMHCKUTE YCIyTH, NPEAOCTaBsIHU B OOJIHMYHO 3aBelleHUE, CE€ BIIMCBAaT B paMKa, pa3Kpupalia
HeoCTIOpUMH 0co0eHOCTH “(46). Ilo-HaTarpk ChIbT KOHKpETHU3MpA Ta3u clenuduka U ce Mmo3oBaBa Ha
HEOOXOIMMOTO IUTAHUPaHEe, MU3MCKBAHO OT TO3M BHJ IIEHTPOBE, 32 KOETO € HeoOXOAMMO Jia ce 3Hae
,,OpOSIT HA OOTHUYHUTE UHPPACTPYKTYPH, reorpad)CKOTO UM pasnpeeieHUe, TSIXHAaTa OpraHu3aius u
000pyIBaHETO, C KOETO pasoJiarar, Wik KaTeropuuTe MEIULMHCKUA YCIIyTH, KOUTO Ca B ChbCTOSHUE Ja
npeanioxar(47). Benencrue Ha Bcuuko ropensnoxkeHo CbabT npuema, ue npaBoTo Ha EBponeickus
ChIO3 ,, IO TPHHIOUI® HE C€ IPOTUBOIOCTABS HAa CHUCTEMa Ha 3aIbJDKUTEIHO IPEABAPUTETHO
pas3pelicHue 3a JIMIA, KOUTO XKEJasT Ja Mojydar OOJIHUYHO JICUCHHUE B ApyTa IbpKaBa WicHKa(48).

48. CwabT cTura 10 chius u3Bon B Pemenue mo aeno Vanbraekel u np.(49), karo no6aBs BaxeH
€JIEMEHT KbM IIPEIXOTHUTE PEIICHHUS: KOraTo UCKaHe ObJie OTXBBPIICHO, TO3W OTKAa3 HE BB3IPEIATCTBA
MOJIUTENS Jla UCKa Bb3CTAaHOBSIBaHETO, koeTo wieH 22 oT Permament Ne 1408/71 my rapantupa, cnen
KaTo ObJie YCTAaHOBEHO, Y€ OTKa3bT MPOTHBOpEUW Ha Tazu pasnopenda(50). [Tpu te3um obcrosrencTBa
OcHe(pUIMEePHT HAa BH3CTAHOBSIBAHETO MOXKE 1A TO IMOJYYH MPSKO OT MHCTUTYIUATA, B KOSTO € OCUTYPEH
B CTpaHaTa CH Ha peOrBaBaHe.

49.  C omen Ha BCUUKO TOPEU3I0KEHO pa3nopeada karo wieH 36, anuHest 1 or Obarapckus 3akoH 3a
3IpaBHOTO OCHUTYpPSIBAaHE CJIE/IBA Jla CE Mpujara, Karo ce uMa MpeaBUJl ThIIKyBaHeTO Ha Cha OTHOCHO
yren56 JIOEC wu unen 22 or Permament Ne 1408/71. ToBa mpenmonara, 4e W3WCKBAaHETO 3a
MpEBApPUTENIHO pa3pelieHue, 3a Ja ce MOoJydyd OOMHUYHO JIEYeHHE B JApyra JbpiaBa 4jieHKa, ,,I10
MPUHIUIT HE € HECHhBMECTHMO C IPaBHUTE pa3nopendu Ha EBpomneiickus cpio3. KakTo € BumHO obaue
oT Pemenne mo nmemo Smits-Peerbrooms m Pemenne mo geno Miiller-Fauré, ToBa He o3HauaBa, ue
pasmopesn0ara OT TOPENOCOYCHHUsS OBITapCKU 3aKOH € M3BBH BCSKAKBO ChbMHEHHE. AKO OBJITapCKUST



3aKOH BBBEXKJA CHCTEMA, KOSITO € TOJKOBA CTpOra, 4e€ MpaBM HEBB3MOXKHO WU MO-MaJKO
IIPUBJIEKATEIIHO CBOOOIHOTO MPEJOCTaBIHE Ha YCIyTH, IOCOYeHaTa chAeOHa MpakTHKa OM M3HCKBaJsa
Jla ce M3pa3d OTPULATEHO CTAHOBMILE OTHOCHO HAJMYHWETO Ha CBBMECTUMOCT C MpPaBOTO Ha
EBporeiickus cbio3.

50.  C omen Ha ChIBPKAHMETO HA PA3MISKIAHATA pa3nopenda, KOsTo € JOHIKBIE JBYCMHCIICHA, HE
U3IIIeXK/1a, 4e TakaBa HEChbBMECTUMOCT ChIIECTBYBA.

51. Bebmnocer nocoyeHusT uned 36, anuHes | rapaHThpa MpaBOTO HAa BCAKO 3aAbIIKUTEIHO
OCUTYpPEHO JHIIE ,,1a TOJYY[H]| YaCTUYHO WJIM HAMbJIHO CTOMHOCTTAa Ha HANpPaBEHUTE Pa3XoAu 3a
MEIUITMHCKA TTOMOIIl B 4y»KOMHA camMo Korato [e] moixy4us[o] mpeaBapuTeTHO pa3pelieHHe 3a TOBa OT
[H3OK]“. Bspho e, ye, kakto nocouyBar Komucusita u r-u EnunnoB, paznopeabara 6u morna aa ce
THJIKYBa KaTo KareropuyHa 3a0paHa 3a KaKBOTO M Jia OMJIO Bh3CTAaHOBSIBAHE Ha Pa3XOIUTE, a priori WIH
a posteriori, B Cy4aii ue He € OMIJI0 TOMCKAHO pa3pelieHue. TeKCThT o6aue Ou MOT'BJI 1a TOBEAC /10 T0-
HIOAHCHPAHO THIKYBaHE: pasmopendara OM MOINa CHINO J1a MPEABUXKA, Y€ BH3CTAHOBSIBAHETO Ha
pa3xomuTe € Bb3MOKHO CaMO KOTaTO MPEIBAPHUTEITHO € TIOJIYUYCHO Pa3pelieHue npu y0osiemeopsisane
Ha ycnosusma, usuckeanu om dier 22, napaepagh 2 om Peenamenm Ne 1408/71. Ilpu ToBa moJIOKEHHE,
aKo pasmnopezbdara ce pas3riiexia KaTo CiIeICTBUE OT WieH 22 0T MOCOYSHHsSI PEIIAMEHT, TS Clie[Ba ChIIO0
Taka /a C€ ThJIKyBa B CMHUCBHJ, Y€ Pa3pelICHUETO MOBEYE HE € HEOOXOAUMO, CIEe/ Karo OTKa3bT Ha
paspeleHne ¢ OOSBeH 3a HEOCHOBATEICH OT caMaTra KOMIIETCHTHA WHCTHUTYIHMS WJIH 49pe3 ChAcOHO
peuieHue.

52. Kakro e moOpe mM3BeCTHO, €IMHCTBEHO 3alUTBAIlaTa IOPUCIUKIUSA, a He ChIbT clieiBa Jaa
TBJIKYBa HalMOHaNHUTE pasnopendu. CpabT obaue € JUTbKeH Ja MpeAoCTaBM Ha 3aluTBaliara
IOPUCIUKIIUS BCUUKM HEOOXOAMMHU €JIEeMEHTH, 3a Ja ObJe BbTpellHaTa IpaBHA ypenda MpHUIIoKeHa
NPaBUJIHO B CBETIMHATA Ha MpaBoTo Ha EBpomeiickus cbro3. [lpu Te3m obcrosTencTBa CUUTaM, Y€
yieH 56 JDEC u unen 22 ot Permament Ne 1408/71 TpsiOBa ma ce THIKyBaT B CMHCHJI, Y€ HE C€
NPOTUBOIIOCTABAT Ha pas3nopenda karto wieH 36, amuuHes | orT Obarapckus 3akOH 3a 3APaBHOTO
OCUTypsIBaHE, JOKOJIKOTO Ta3W pa3nopenda BBBEXAA CHCTEMa Ha MPEABAPUTENHO pa3pellleHue 3a
II0Jy4aBaHETO Ha OOJIHUYHO JIEYCHHE B pyTra JIbpKaBa WICHKAa U BbB BCEKH CIy4Yail, IPH yCIOBHE Y€
rocoueHara pasnopenda HE BB3NPEMATCTBA MOJHUTEIS [Ja MCKAa Bb3CTAHOBSIBAHE HA pPa3XxoAuTe
BIIOCJIC/ICTBUE, B XHUIOTE3UTE, MPH KOUTO OTKAa3bT IO CHOTBETHOTO HCKaHEe € Ouia oOsBeH 3a
HEOCHOBATEJICH OT caMaTa KOMIIETECHTHA MHCTUTYLUSI WIIM Ype3 ChJCOHO pelIeHHeE.

b - OmHOCHO U3NBIHEHUEeMO Ha yCciosuama, npedsudenu 6 dien 22, napaecpag 2 om Pecnamenm
Ne 1408/71
53. 3anuTBamara IOPUCAUKIUS (GOpPMYIUpa Pa3NUYHU BBIPOCH BbB BPh3Ka C THIKYBAaHETO Ha

yned 22, maparpad 2 ot Permament Ne 1408/71, kbaero ce chabpiKaT yCcIOBHATA, KOUTO TpsOBa na
ObIaT M3MBIHEHW KaTo MPEANOCTaBKa 3a IOJydyaBaHE Ha NPAaBOTO Ja C€ M3AaJie pa3pelleHuEe 3a
OOJHUYHO JIeYeHUE B Jpyra JIbp)KaBa WieHKa. B To3u ciydail ChIIO OTTOBOPHT HA TE3U Pa3IMuHU
BBIIPOCH Beue ce¢ Hamupa B paszpaboreHara ot CbJa MPAaKTHKAa B MPUIOKCHUE M3KIIOYMTEIHO HA
MMOCOYCHMSI periaMeHT, Thil karo 10 JJIPEC ciieqBa 1a ce mpubsITrBa caMo KaTo KPUTEPHH 3a ThIKyBaHE.

1. OTHOCHO BKIJIFOUBAHETO HA JICUEHHUETO B 3aKOHOAATCIICTBOTO Ha AbpiKaBaTa 4YJICHKA, HA YUATO
TCPUTOPUA HpCGI/IBaBa 3aUHTEPCCOBAHOTO JIMIIC (‘IeTB’prI/I BBHpOC)

54. Hammonanuusar cpaebeH oprad uMa ChbMHEHHs OTHOCHO OOXBara Ha wieH 22, maparpad 2 ot
Pernament Ne 1408/71, koiiTo B cBOsITa BTOpa ajquHEs NPEABIIKIA, Y€ 3a JIEUEHUETO B Apyra AbpkaBa
YJieHKa ,,HE MOXE Ja Ce MpaBH OTKa3 [...], KOraro BBIIPOCHOTO JIEYEHUE € Cpej O0e3IIEeTECHHTa,
NpEeIBUCHU OT 3aKOHOJATEJICTBOTO Ha JbprkaBaTa WICHKA, HA YMUATO TEPUTOpHUs MNpeduBaBa
CBHOTBETHOTO JiuLe*. Te3u CbMHEHMS ca CIEACTBUE OT HallpaBeHUs OT OBJIrapcKus 3aKOHOAATEN U300p
Jla CbCTAaBM M3UEPIATENIEH CIUCHK HA BUAOBETE JIEUEHHME, NOKPUTH OT OCUTYPHUTEIHATa CXEMa, KbM
KosATO T-H EYMHOB mpuHAANIEKH, HO J1a ONpeAeIr caMo 1o OOl HaYMH JICYCHHETO, KOETO My € OMiIo
MIPENIUCAHO.

55. OIIIC BCIHDBK AbPKABUTC YICHKU TYK Bb3IIPUEMAT PA3JIMYHU IMO3ULIUH, BBIIPECKH Y€ CPEA BCUUYKU
TIX UMa CBbITIACHUC Oa OTCTOABAT CBOATA KOMIICTCHTHOCT IIPHU OIIPCACIIAHC Ha CHeHI/I(bI/ILIHI/ITe BHUIOBC
JICHCHUC, OO KOUTO HMAT AOCTBII TCXHUTC 3APABHOOCHUTYPCHH JIMIIA. H3xoxmailkid OT Tasu o61ua



MO3MIIMA, TNpaBUTeICTBaTa Ha Yemkara pemyOnuka M Ha QDUHIAHIUS M3TBKBAT HEOOXOIUMOCTTA
0a3upaHa Ha CHUCHK CUCTEMa KaTo Bh3lpueTara B bbarapus na He 6be quckpuMuHannonHa. OT cBost
ctpana KpancrBo Mcmanusi HacTosiBa BbpXy HEOOXOIMMOCTTA Kareropuure na ObIar JOCTaThYHO
cnenMdUYHM M Ja He Mopaxjar npaBHa HecurypHocT. [IpaBurencrBoro Ha Ilomma 3ammraBa
OTPaHMYMTEIHO TBHIKYBaHE Ha IIOCOYECHHMs TMO-rope ujieH 22, maparpad 2, I0KAaTto TPBLKOTO
npaButesictTB0O u Komucusita m30upar mo-IIMpPOKO THIKYBaHE Ha pasnopendara M TOAIBpIKAT, e
OBbJIrapCcKUTEe TpPaBHU HOPMHU ClIE[BAa Jla C€ MpWiIarar 10 HAuuH, KOMTO HE MpUYMHIBA Bpela Ha
HoJIyyvaress Ha yciyraTta.

56. Ot nocodenure mo-rope Pemenne no nemmo Smits-Peerbooms u Pemenwne mo gemo Miiller-Fauré,
KakTo 1 oT Pemenue no aeno Inizan u Pemenue no neno Watts(51) sicHO mponnyaBa 3arpu»KeHOCTTa Ha
Cpaa OTHOCHO HayWHA, MO KOWTO HSAKOW JIbP)KAaBU WICHKH IpWIAarar CUCTEMara Ha MPEIBAPHUTEITHO
pa3pelieHre ¢ Orie/ MOJyYaBaHETO HA JICUCHHE B JIpyra JbpKaBa WICHKA. BbB Bpb3Ka ¢ TO3H BBIIPOC
MOCOYEHUTE T[O-TOpe pelieHus HalmsraT BbPXy TOBa, Y€ CUCTEMa Ha MPEIBAPUTEIHO
aIMHHHCTPATUBHO pa3pelieHue He OW Morma Jga JETUTUMHUPA TUCKPEIMOHHO TOBEIACHHE Ha
HallMOHAJHUTE BJIACTH, KOETO JMIIaBa OT e(pUKacHOCT paznopendoute Ha EBpomneiickust cbro3. Karo
U3XOXKJa OT Ta3u mpeanocraBka, CpObT ImpHeMa, Y€ CHCTeMa Ha MPeIBapUTEHO aIMUHUCTPATUBHO
paspellieHrue Karo MpenBHJeHATa 3a TMOoJy4yaBaHE Ha OONHUYHO JIEYCHHE B JIpyra JIbprKaBa UICHKA
,Tps0Ba, BBB BCEKH CIIy4al, Jla C€ OCHOBaBa Ha OOCKTHBHH, HEIOIMYCKAIIN IUCKPUMUHALNA M
MpEeBApUTETHO HW3BECTHU KPUTEPHH, Taka 4Ye Ja YCTAHOBH TMpeNesuTe 3a YIpaXHsSBaHE Ha
MIPABOMOIIIMETO 3a MPEIeHKa Ha HAIIMOHATHUTE BJIACTH, 32 J1a He ObJIe YIPaKHSIBAHO TO MO IPOU3BOJICH
HauuH“(52).

57. B nenoro Smits-Peerbooms pasmiexxaanara Hunepianacka pasnopendoa He € ChAbprKaia CIIUCHK
Ha JICYCHHE, a 00IIO0 NMPABWIIO, MIPEIABIKIAIIO TTOKPUTHUETO HA METUITMHCKOTO JICUEHUE, aKO TO OTTOBapS
Ha ,,00MyaiiHOTO B mpodecuoHanHara cpena“. CpabT mIpueMa, 4Ye €AHa TOJIKOBa JBYCMHUCIIEHA
pasnopen6a cb3gaBa PUCK OT MPHUBWICTUPOBAHO TPETHpPaHE HA HALMOHAIHHUTE [OCTABYMLIM Ha
MEIMIIMHCKA TTOMOIIl B CPABHEHUE C YCTAHOBEHHUTE B APYTH JIbpxkaBH 4wieHKU(53). Pemenue no neno
Watts moxdepraBa ChbIO TPYJHOTO ChYE€TaBaHE C IIPABOTO Ha EBpoOINENCKUs CHIO3 Ha cHcTEMa Karo
OpuTaHCKaTa, KOSTO HE YTOUHSABA KPUTEPUHTE 3a JaBaHE WM OTKA3 Ha MPEIBAPUTEIHOTO pa3pelieHue
3a OOJTHUYHO JICYCHHE B JpyTa Abpxkana wieHKa(54).

58.  3apa3nmka OT CHTyanusiTa o ropernoco4YeHUTE Jiena, Obirapckara cuctemMa ¢ u3dpasia cucrema
Ha CHOUCHK, KOHTO W3YepHarTeJIHO W eKCKIY3MBHO H30posiBa BHUIOBETE JICUCHHE, TOKPUTH OT
3aIBIDKUTEITHOTO ocurypsiane. ClieJoBaTeIHO CHhMHEHHWSATA HA 3alMTBAaIlaTa FOPUCIUKIHAS HE CE
OTHACAT JIO JAMCKPEIMOHHA CHCTEMa, a JI0 PeXHM, KOWTO TPETeHIHpa Ja € 0OCKTHBEH, MPO3pavyeH U
HEIOIMyCKAaIll JUCKPUMHHALINSA, HO KOMTO MOpakla CbMHEHUSI OTHOCHO THIKYBaHETO CH.

59. Bebmuoct [punoxenne Ne 5 kbm Hapenda Ne 40 3a mpunarane Ha 3akoHa ChAbpXKa ,,CITUCHK
HAa KJIMHUYHUTE IBTEKU, TMOKPUTH OT 3aIBDKUTEIHOTO OCHUTypsABaHE, KBAETO ca BKIIOYCHU
»XUPYPIMUHO JICUEHUE HA MIayKoMa®, ,,0uHU Ja3€pPHHU U KPUO-OMepaluu’, ,,onepaluu Ha NpuIaTbLUTe
Ha OKOTO®, ,,IDYT'M OIepallid Ha O4YHaTa SO0BJIKa™, KaKTO W ,,BHCOKOTEXHOJIOTMYHO JIhbUejieueHUue Ha
OHKOJIOTMYHMW M HCOHKOJIOTHYHM 3a0onsBaHus™. Cpen Tasu Trpyna OT BHUIOBE JICUEHHUE, 3acsraiiu
O4yHaTa 00JacT, 3anuTBaIlaTa IOPUCIUKIH cka oT Chla Aa ce yCTaHOBH Jalii 0OTbYBAHETO HA TYMOP
C MPOTOHHU YACTUIIM U TMOCIIEABAIIOTO M3BAXKIAHE HA TyMOpA € JICYCHHE, KOETO IOMajaa B HAKOS OT
xunoresure, u3opoenu B [lpunoxenne Ne 5.

60. Kakro Komucusta 0CHOBAaTeIHO TBHPAM, HAMOHAJIHA CUCTEMA HA 3aTBOPEHU CIIUCHLM, KOATO
o0aue MoHsAKora U30Mpa ONMCAHKE HAa BUIOBETE JCUYCHHUE TOCPEACTBOM HIMPOKO (POPMYIUPAHH U3PaA3H,
TpsiOBa Ja ObJie MOCieAOBaTeNHA U J1a M03BOJIsABA OIPEE/IEHNEeTO Ha Te3U BUAOBE JIEUeHHE Ja Obje
THJIKYBAHO B CHOTBETCTBHUE C HETOBOTO ChIabpxkaHue. C Ipyru Jymu, ako ObJrapckara cUCTeMa MMa
MNpeTCHOMATA Aa OIPCAC/IA II0 HM3YCPHarcicH U MHOI'O CHGIII/I(bI/I‘-IGH Ha4YMH BCAKO €IHO JICUCHHC,
MOKPUTO OT 3aJbJKUTEITHOTO OCUTYpsBaHE, BKJIIOUBAHETO HA JICUEHHUE, OMUCAHO MO POJOB HAYMUH KATO
,,BUCOKOTEXHOJIOTMYHO JIbUEJIEUeHUE HAa OHKOJIOTMYHHM M HEOHKOJIOTUYHHU 3a00JIsIBaHUA ™ U TIPEJIBUACHO
B Touka 258 ot [Tpunoxenue Ne 5 kbm Hapenbara 3a npuiiokeHne Ha 3aK0Ha, He OM MOIJIO Jia 10ImycKa
TBJKYBaHE, KOETO IO JIMIIaBa OT CMHUCHJ. Ta3u IpeleHKa He O3HadaBa, Y€ IocoueHaTa Todka 258
TpsiOBa J1a MOJIyYd LIMPOKO THIKYBaHE, KaKTO Mpeajara rpbLKOTO npaBuTencTBo. Hanpotus — crasa
AyMa 3a TOBa BBIIPOCHATA TOYKa Aa CC ThJIKYyBa 110 HAYWH, KOWTO CHOTBETCTBA HA KpaﬁHaTa O KaKTo



Ha Obarapckara npaBHa ypenda, Taka M Ha MpaBoTO Ha EBpomnelickus cbro3. JIOKOIKOTO ce OTHacs A0
THJIKYBAaHETO Ha TOBa IpaBo oT ChbJa, U3mIexk/a, ue 3a Ja ObJie mocouyeHara Touka 258 B CbOTBETCTBUE
C NPUHIMIWTC HaA O6CKTI/IBHOCT, Mpo3pa4HOCT U HCAOIMMYCKAHC Ha AJUCKPHUMMHHALHMA, KOUTO TOJIKOBA
4YecTO ce M3ThKBAT B IpakTukara Ha Cbla, Touka 258 TpsOBa Aa ce pa3dupa 1o HayMHa, KOUTO ce
npemiara Tyk.

61.  CwIo Taka THIKYBaHE OT TO3H BHJI CJIe/IBa Jla C€ OCHOBAaBa HA TEXHUUYECKH KPUTEPUH, KOUTO —
Makap W J1a He ca IOpHIUYEeCKH — TpsOBa l1a MPEACTABISIBAT 4YacT OT MpEleHKara Ha IMpaBoOToO,
HaJIO)KeHa OT eBpoIeiicKara ropuandecka cuctema. Kakro orbenssBa B cBoeTo cTaHoBuIe Komucusra,
Pemienne mo gemo Smits-Peerbooms yTodHsBa, 4e KOraro ce CTUTHE JO OIpeNeNsHe Iallid JaaeHO
JICUCHUE € ,,JOCTATHYHO H3MHUTAHO U YTBBPACHO' B MEIUIIMHCKATa MPAKTHKA, HAIIMOHATHUTE BIIACTH
TpsiOBa Ja B3eMaT MPEIBUJ] BCUYKHA HAIWYHH DPEJICBAHTHH EJIEMEHTH, Cpell KOUTO IO-CIEIHATHO
CBICCTBYBAIIUTEC NyONMKAIIMM W HAyYHH H3CJICABAHUS, KAKTO W aBTOPUTCTHUTE MHCHHUS Ha
crienranucture(S9).

62. B Hacrosims ciaydail He cTaBa BBIIPOC 32 TOBA J1a C€ YCTAHOBU JIalid CME M3MPABEHH TPE
,,JIOCTaThUHO W3MHUTAHO W yTBBPJEHO JIEYeHHE, KaKBOTO € OMJI0 M3MCKBAHETO HAa HHUJEPJIaHJICKOTO
npaBo B 1eno Smits-Peerbooms, a npexn ,,BHCOKOTEXHOIOTHYHO  JiedeHne. JIornuHo ornpeneeHneTo Ha
TO3U U3pa3 TpsAOBa Jia ce Aa/e €IMHCTBEHO OT 3alMTBAlllaTa HPUCAMUKIKSA, HO B CBOSTA MPEIEHKA TA
cjeqBa Jla IbPKU CMETKa 3a yKa3aHusTa, JaJeHHU Ipeau ToBa OT chaeOHaTa mpakTuka. Taka, koraro B
CbOTBETCTBUE C MocodyeHara npakTuka Ha Cbaa yCTaHOBSBA Jand JAJCHO JICUCHUE €
BHCOKOTEXHOJIOTHYHO WJIM HE, 3alUTBAIlaTa IOPUCIUKIIMS CIeABa JIa HAllpaBU Ipena3iinBa MpereHKa,
ThU KaTO CBIICCTBYBAaT TEXHUKH OT TAKOBA C€CTECTBO, KOUTO MOPAIM MOBUIICHATA CH CIOKHOCT HE ca
oOuYaiiHu B MEIUIIMHCKATa MpakTuka. Mexay oOu4aitHo ,,BHCOKOTEXHOJIOTHYHO JISUeHHE U JICUeHHeE,
KOETO HE € TakoBa, MOXE Ja Ce€ IMpoKapa pa3AeliiTesHa JIMHUS, KAaTo 3a KpPUTEpUN ce M3IMO0JI3Ba
€KCIIEPUMEHTAJIHUAT XapakTep Ha ToBa JiedeHHWe. Taka, ako TMPEANUCAaHOTO JIEYEHHE H3HCKBA
M3IMOJI3BAHETO HA TEXHUKH, CHAJAlld KbM ,,BHCOKA TEXHOJIOTHA‘, Te OMXa MOMaaHATH B IMPUIIOKHOTO
nonie Ha wieH 22 ot Permament Ne 1408/71, mpu ycnoBue 4e HSAMAT €KCIIEPUMEHTAJICH XapakTep.
OmnpenensHeTO Ha Ta3W XapaKTEPUCTHKA TPsAOBa Ja CTaHE B CHOTBETCTBHE ChC ChIEeOHATA MPAKTHUKA
Smits-Peerbooms, karo ce uMar mpeABHA BCUYKM HAIUYHU PEJICBAHTHH €JIEMEHTH, CPEl TIX TIO-
CIIEIUATHO CHINECTBYBAIINUTE MyOIUKAIIMA U HAYYHU U3CJIC/IBaHUS, KAKTO M aBTOPUTETHUTE MHEHHSI Ha
CIICLIUAJIUCTHUTE.

63.  I3xoxzaliku OT Te3M THJIKYBaTeIHU KPUTEPUH, 3alIMTBAIATa FOPUCIUKIUS CIe/Ba J1a IPEeLEeHU
TOYHMSI O0XBaT Ha pasmIeKIaHUTE pasnopendu. Ta3u IOpUCIUKIUS ClieABa CHINO TaKa Ja HalpaBH
(akTHUecKa IpeleHKa OTHOCHO TOBA JIAJIM MIPHIIOKEHOTO B CIIydasi BUCOKOTEXHOJIOTHYHO JIUEHHE UMa
eKCIIepPUMEHTAJIeH XapakTep uiu He. Ta3u mnpeneHka Tpsa6Ba obaue na Obae cboOpaseHa cC
MPEVIOKEHUTE TyK KPUTEPUM Ha €BPOIEICKOTO MpaBo; TOBA ME Kapa Ja MPEAno)Xa B HACTOSIIHA
ciaydaid uneH 22, maparpad 2 ot Permament Ne 1408/71 ma ce ThiKyBa B CMHUCHI, Y€ TOW HE ce
IIPOTUBOIIOCTABs Ha cUCTeMa Karto mpenBuzceHata B [Ipunoxenue Ne 5 kbm Hapenda Ne 40 ot 2004 .,
JTIOKOJIKOTO TOBA MPHJIOKEHHE TI03BOJIABAa BKIIOUEHUTE B HETO BUIOBE JICYEHHUE Jla C€ WACHTU(UIMPAT
Bb3 OCHOBAa Ha OOCKTMBHH, HEIOMYCKAIX JUCKPUMHHALMS U MPEIBAPUTEIHO W3BECTHU KPUTEPHUH.
Koraro HanuoHanHOTO MpaBo (YHKIHOHHUPA Bb3 OCHOBA HA CHCTEMa ChC CHHUCHK U JaJIEHO JICYEHUE €
MPEeIBUJEHO MO POJOB HAaYMH C [030BaBaHe Ha ,,BUCOKOTEXHOJIOTMYHHU® MpaKTUKH, 3alMUTBaIaTa
IOPUCIUKIUSA TpsOBa Ja IpPEeLeHH — C Onied Ja He ObJie M3IPAa3HEHO OT ChIbpPXKAHUE IMPaBOTO,
npefnocrtaBeHo ot wieH 22 or Permament Ne 1408/71 — panu mosyd4eHOTO JIeYEHHE MMa
€KCIIEPUMEHTAJIEH XapaKTep WIN HE B CBETJIMHATA Ha HAJIMYHUTE PEJICBAHTHU €JIEMEHTH, CpeJl TAX IO-
CIELIMAJIHO ChLIECTBYBAILUTE MyOIUKALUU 1 HAYYHU HU3CIIeIBaHMsl, KAKTO U aBTOPUTETHUTE MHEHUS Ha
CIEIIMAJIUCTUTE.

2. OTHOCHO TIPE3yMIIIHKATA 3a JIUIICA HA TIOKPUTHE, B CIy4ail 4de JIeYeHHeTo He ce (UHaAHCHpa OT
OroKeTa Ha OCUTypUTEIHATa cUcTeMa (IIbPBH BBIIPOC)

64. C mbpBUs CH MPEIOAMIIMAIECH BBIIPOC 3allUTBAIaTa IOPUCIUKIUSA UCKA J1a C€ YCTAaHOBHU JIAJIU €
ChBMECTHMA C TIPAaBOTO HAa EBpOIEHCKHUS ChI03 IPE3yMITIHUs, CIIOPE. KOsATO, aKO Ja/IeHO JICUeHHE He ce
¢uHaHCHpa OT OKJPKETa Ha OCHTYpPHUTEIHAaTa CHCTeMa, HO € TMPEeIBUICHO B HAIMOHAIHOTO
3aKOHOJIATEJICTBO, CJIe/(Ba J1a Ce IIpreMa, Ye TOBa JICUCHHE He € IIOKPHUTO OT cucTemara. To3u BeIpoc ce
OTHACsS JI0 BaKEH EJIEMEHT, KOMTO mpakTukara Ha CbJa Bce olle He € pa3paboTBana — EIEMEHT,



CBBbpP3aH C HEAOCTUT'a Ha CPCACTBA 3a MPECAOCTABAHC HAa TAPaHTUPAHUTE BUOBC MECAUITUHCKO JICUHCHUEC U
CBbBMCCTUMOCTTA Ha TOBa ITOJOXCHHUC CHC CBO60,Z[HOTO JABWIKCHUC Ha YCIIYT'H.

65. C uskmouenue Ha bvarapus m OOeAMHEHOTO KPajiCTBO, BCUUKHM MPEACTaBUIM CTAaHOBMILA
I'bpkaBH, KakTo M Komucusta, 3asBsBar, ye wieH 22 ot Permament Ne 1408/71 He ch3maBa 0OCHOBaHHE
3a TakaBa npesymmnus. Criopen TsSX MOJOOHO THIKyBaHE OW JOBEIO JIO TOBA Jla CE€ M3MPa3HU OT
CMHUCBHJT TIPUTEKABAHOTO OT BCEKHU IMAIMEHT TPABO Jia MOJy4d OOJHWYHA YCIyra B Jpyra JAbpiKaBa
YJIeHKa, Karo e(deKTUBHOCTTa Ha perllaMeHTa C€ OCTaBU B pbLETe Ha BCAKA HalMOHAJIHA
agMUHHCTpalus (M Ha Hamugaute ¢GoHIoBe) B mportuBoBec Ha ToBa bbhirapus um OOeTuHEHOTO
KpaJICTBO MOAABPIKAT, Y€ Ta3HW MPE3yMIIIHs C€ HaMHpa B CHOTBETCTBUE C PA3IOJIara€MUTE CPEICTBa
BbB BCSKa JAbp)KaBa, KOETO 0O0JAroJeTeNICTBa WM BpEId IO €IHAKbB HAYMH HA BCHUYKHU MAI[UCHTH,
HE3aBHCHMO JAJIU T€ JKeasiT WM He J]a YIPaKHSIBAT IIPAaBOTO CH Ha CBOOOIHO JIBIKEHUE.

66. ToBa ¢ eAMHCTBEHUSAT U3MEKAY NTOCTABCHUTE B HACTOSIIOTO MPOU3BOACTBO BHIIPOCH, KOMUTO HE
HaMUpa KOHKPETHO paspelieHue B mpakrtukara Ha Chaa. OTroBopbT, KOMTO cleiBa Ja My ce Jaie,
MOke obaue na ObJe WM3BEIEH KAaKTO OT TOPEMOCOYCHHUTE ChIACOHM PEIIeHWs, Taka W OT ChaecOHaTa
IIpaKTHKa B 00JIaCTTa HA CBOOOAHOTO MPEJOCTABSIHE HA YCIIYTH.

67. BepmHoct cbmiacHo nocrosiHHaTa npaktuka Ha Cpaa uinen 56 JJOEC He nomycka npunarase
Ha KaKBaTo M Ja OMJI0 HallMOHAJIHA MpaBHA ypeada, BCIEICTBUE HA KOATO MPENOCTAaBIHETO HAa YCIYyTH
MEXIy IbpKABH WIEHKU C€ 3aTPy/AHsABA B MO-TOJIIMA CTEIEH, OTKOJIKOTO MPEJOCTAaBIHETO Ha YCIyTH
caMo B paMKHUTE Ha orpejesneHa abppxana uiaeHka(56). Permament Ne 1408/71, koiito e mpeaHa3HaYeH
Jla HampaBW HaIbIHO e(deKkTuBHA cBOOOJaTa Ha IBM)KEHHE B KOHKpETHaTra o0JacT Ha COIMATHOTO
ocuUrypsiBaHe, Mpeciie/iBa ChlllaTa Led U CIeI0BATEIHO MO ChLIUTE MPUUMHU HE JI0MYCKa KaKBOTO U Aa
OUJIO THJIKYBaHE Ha 4WieH 22 OT HEro, KOETO MOCTaBs JOCTaBUUIIMTE HA YCIYTH OT JIPYTH Jbp>KaBU
YJICHKU B TMO-JIOIO TOJIOXKEHUE OT JOCTAaBUMIIMTE Ha YCIYTH B JbpkaBara Ha npedmBaBane(57). Karo
ce M3X0XKJa OT Ta3u MPEeANoCcTaBKa, HEOOXOAUMO € ¢ M3KIIOYUTEIHA MPEANa3IuBOCT /1a Ce pasnIexkIa
BCSKA HAIlMOHAJHA IMPAaKTUKa WM MpaBHa ypenda, KOATO MPSKO WM HENpsKo JaBa MPUOPHUTET Ha
HAIMOHAJTHUTE JOCTABYUIM HA YCIYI'M CHOPAMO JOCTaBUMLUTE OT JAPYTM JIbpPXKABU UJIECHKH.
[Tpe3ymnuusra, Bb3npueTa 0T BbpXOBHUSA aAMUHUCTPATUBEH ChJl Ha Bbirapus npu npuiaraHeTo Ha
uieH 22 ot PermamenT Ne 1408/71, oueBUIHO cie/iBa Ja C€ CYMTA 32 OTPAHUYCHHUE B TO3U CMHCHIL.

68. Brnpeku orpaHHMYUTENHHS XapakTep Ha TOBa THJIKyBaHE o0ade HEOOXOAMMO € Jia C€ OT/ACIH
BpeMe 3a MpeleHKa Aaly pa3miekJaHara Mpe3yMMIHs J0MycKa HIKaKBO AOMBIHUTETHO IOJie 3a
MaHeBpUpPaHEe, KOETO O IMO3BOJMJIO MPU3HABAHETO M 3a ChBMECTHMMa C perjlaMeHTa. 3a Ta3H el
bearapus ce orpanudaBa ga IOBTOpH, Y€ MPEANMCAHOTO JICYEHHE HE € NPEIBHICHO B HEHHOTO
3aKOHOJATEJICTBO, O€3 CJIeJJOBATEIHO Ja CHU 3a/laBa BBIPOC OTHOCHO BPEJOHOCHHS IMOTEHILHAT Ha
npesymnuuara. Ot npyra crpana, O0eAHHEHOTO KPaJICTBO MOAIbPKA, Y€ MOPAAH CBOATA CIOKHOCT U
BUCOKa IIeHa MPOTOHOTEpanuaATa OOOCHOBaBa TBHJIKYBaHE Karo HalpaBEeHOTO OT BbpXoBHUSA
aJMUHHUCTpaTHBeH chJa Ha bearapusa. Toa ThikyBaHe mpearnosnara, 4¢ (UHAHCOBUAT UHTETPUTET Ha
COILIMAJIHOOCUTYPUTEIIHUTE CUCTEMH OW OWJI 3acTpallleH, ako Ha MAIMCHTHTE CC Pa3peiid Ja MMar
JIOCTBII 10 KOJIKOTO HampeAHalld, TOJIKOBAa M CKBIIOCTPYBAIllM BHJIOBE JIEYEHHE B Jpyra JbprKaBa
YJICHKA.

69.  Te3u n1oBOaU HE ca YOCAUTEIHH.

70.  Ha mepBo MsCTO, cieqBa 1a ce I0COYH, Y€ U3PUYHO [I030BAaBaHE Ha CIIOPHATa MPEe3yMIILHs HAMa
HUTO B ujeH 22 ot Permament Ne 1408/71, HUTO B HsKOS Apyra pasmopenda OT TO3M TEKCT.
CrnenoBarenHo cTaBa BBIPOC 3a W3KIIOYEHHE OT MPaBO, MPEIOCTaBEHO OT IIpaBHaTa ypenada Ha
EBpornelickust cbi03 1O SCEH U KaTEropuyeH HaYlH. AKO KbM TOBa c€ MpUOaBU — KAKTO O€ MOCOYCHO B
TOYKa 67 OT HACTOSILOTO 3aKJIOUeHHe — Y€ MspKaTa Cbh3JlaBa 3a ObJrapCKUTE TOCTABYMIIM HA YCIyTH
NPEAUMCTBO CHPSIMO JOCTABYMLIUTE OT APYTHTE ABPXKABU WICHKU, TPSAOBA a priori Aa € OTXBBPIU
BCSIKAKbB MOAXO]I, IIPEATIOaral Ipe3yMIIIns KaTo 00CkKIaHaTa TyK.

71. Ha Bropo MsCTO, CBIIO TOJNKOBA Ci1ad € JOBOIBT, CHIOPEN KONTO MPE3yMITIUS OT TO3M BHJ HE
3amurtaBa ¢punancous unrerputer Ha H3OK. Cnensa na ce oruuta, 4e — KaKTO MOCOYBAT BCUYKHU
MPEACTaBUIM CTAHOBHUILA B TOBA MPOM3BOJACTBO IbpPKaBU WICHKH — JbpKaBUTE Ca KOMIIETEHTHH 3a
OTpECIsHE HAa BUJOBETE JICYEHHE, YHETO TMOKPUTHE BKIIIOYBA pa3pelICHHE 3a MOJIYy4YaBAaHETO UM B



Ipyra nbpskaBa uieHka(38). ToBa o3Ha4aBa, ue IbpKABUTE YWICHKHU HOCAT OTTOBOPHOCT 3a OIpe/esTHE
mo OOEKTHBEH, MPO3payeH M HEAOIMyCKalll JUCKPUMHUHAIUS HAYMH Ha CIUCHKA C YCIYTH, KOUTO
cucTeMara 3a COLMAajJHO OCUTypsiBaHE NOKpHUBAa. AKO (PMHAHCOBUTE PECYpPCHM Ha JajJieHa JbprKaBa
YJIeHKa He ¥ [MO3BOJISIBAT J1a TMOCPEIllHE [IeHaTa Ha JIeYeHHe KaTo MIPOTOHOTEpanusTa, Ta3u IbpkaBa He
CJIcABa Ja BKJIIOYBA TOBa JICHCHHC B CIIMCBbKa Ha MNOKPHUTHUTC YCIYTH. B HaCcTOAIIUA cnyqaﬁ, aKo
ChACOHUAT OpraH CTUTHE [0 WM3BOJA, Y€ NPEANHCAHOTO JIEYEHUE € MPEABHUJIEHO OT OBIrapcKoTO
3aKOHOZATEJICTBO (KAKTO MPEACTaBEHUTE Mpea HAIMOHATHUTE HHCTAHIIMU EKCHepTU3U M3IIIekKIa
coyar), IpeJoCTaBsIHETO My B JpyTra JbprKaBa WieHKa OM MPOU3TUYANIO OT pellleHre, KOeTO € CBOOOHO
MIPHETO OT OBJTapcKkuTe BiIacTh. [IpaBoto Ha EBporelickus chi03 B HUKAKBB CIIydail He O pa3mInpuiIo
CIICBHKA HA BUIOBETE JICYCHHE, TOKPUBAHU OT HAllMOHATHATAa CUCTEMA 32 COIIMAITHO OCUTYpSBaHE.

72. Ha Ttpero mscTo, cienBa Ja ce M3THKHE JIOBOA, CBbp3aH ¢ eduxacHocT. Cucrema Karo
ObaTapckara, mpu KosTo cnuchbkbT Ha mokputute or H30OK BumoBe nedeHue mpereHaupa aa Oobae
MHOT'O HallpeIHN4aB, Opaau caMus (pakT Ha UHTETpupaHeTo cu B EBponelickus chio3 oIydaBa Moj3a
OT MO3HAHHUETO M TEXHOJOTUUTE HA OHE3U JIPYT'H ABP:KABH WIEHKH, KOMTO Pa3nojiarar ¢ TEXHUUECKUTE
cpelcTBa, KbM KoUTO bbiarapus ce crpemu. Ako JbprKaBa 4i€HKa Xellae a e HaMupa B aBaHrapja Ha
MEIUIUHCKOTO JieueHHe (KOeTO eCTeCTBEHO M3MCKBa Bpeme), IpaBoTo Ha EBpomeiickus cbro3
MI03BOJIIBA HEWHUTE I'PaKAAaHU J1a MOJIydaBaT B Jpyra Jbp)KaBa Yi€HKAa BUIOBETE JIEUEHUE, KOUTO T
JKeJlae J1a IPEeJOCTaBU Ha TAXHO PasIONIOKEHUE BBTPE B ABP)KAaBaTa, Makap 4e IOHACTOSALIEM HE € B
CBCTOSTHUE Ja UM Ipeu1okd. OCBEH TOBa, KOraTo AaJeHa IbpKaBa MPEIBUKAA ONPEAEICHO JICYCHUE B
HAIlMOHAJIHOTO CH 3aKOHOJATEJCTBO, ONUTHT Ja BB3IPENATCTBA HENOBOTO IOJNy4yaBaHE B Jipyra
J’bpKaBa 4WiICHKa He caMo Ou Ouil B MPOTHBOPEYUE C MPABHUTE paA3NOPEeaOH, KOUTO PBKOBOAST
BbTpEIIHUS Ma3ap, HO M OWM JONpUHECHI 3a (parMeHTUpaHe Ha CEKTOp, KOWTO H3UCKBa
CHTPYIHHUYECTBO M CHOAEISIHE HAa MPO(PECHOHATHUTE PECYPCH, TIO3HAHHS M KOMIIETEHTHOCT, KaKbBTO €
CEKTOpPBT Ha 3/paBeomna3BaHeTo. C TOAXOM KaTo 3alIMTaBaHUs OT OBJITAPCKOTO TPABUTEIICTBO CE
HaKbpHABA HE caMO €(UKACHOCTTA Ha CHUCTEMara [0 OTHOIIEHUE Ha IPaXKIaHUTE BbB BbTPELIHOCTTA
Ha BBIIPOCHATA JAbp>KaBa WICHKA, HO U €BPOINEHCKUAT CEKTOP Ha 3paBEOIIa3BAHETO KATO IS0, YHETO
ChbBMECTHO (DYHKLIMOHMpAHE OCBEH TOBA 3aCHJIBA €(EKTUBHOCTTA, KAYECTBOTO ¥ HUBOTO Ha IO3HAHHE
Ha 37paBHUTE YCIYTH BbB BCSKA AbP)KaBa YWICHKA.

73. C omiex Ha BCHYKO TOPEU3NIOXKEHO IpeayiaraM Ha Cpaa uieH 22, maparpad 2, BTopa aquHes oT
Pernament Ne 1408/71 na ce ThIIKyBa B CMUCHJI, Y€ HE JOMYCKA MPE3yMIILHUS, CIIOPE/ KOATO JICUCHUC,
KOETO € TPEeJBUJCHO B HALIMOHAJIHOTO 3aKOHOMATEJICTBO, HO HE ce (UHAaHCUpa OT OojKeTa, HE €
MOKPUTO OT CHCTEMara 3a 3/[paBHO OCHUTYPSIBAHE.

3. OTHOCHO BB3MOKHOCTTA Jia C€ MPEUIOKH aITepPHATHUBHO JICYCHHE B CTpaHaTa Ha MpeOuBaBaHe,
KOETO o0aue € Mmo-HeePruKacHO U MO-KpaiHO (BTOPH BBIIPOC)

74.  C BTOpHS CH BBIIPOC 3aMUTBRAIATA FOPUCTUKITUS U3pa3siBa KOJICOAHHE OTHOCHO THIKYBAaHETO Ha
BTOPOTO YCJIOBHE, MpeaBuyieHo B wieH 22, nmaparpad 2 ot Permament Ne 1408/71. CwriacHo Tasu
pasmnopez6a KOMIIETCHTHUST OpPraH € JUTbXKCH Jla JaJe Pa3pelieHUeTo, KOraro ,JIUIETO HE MOXE Ja
MOJIYyYH TaKOBa JICYCHHE B PAMKHUTE HAa 00MYaifHO HEOOXOAMMOTO BpeMe 3a TMOoTy4aBaHe Ha BHIIPOCHOTO
JICUCHUE B JIbpKaBaTa 4WiCHKa Ha MpeOMBaBaHE, KaTO C€ MMa MPEABMUJ TEKYILOTO MY 3APaBOCIOBHO
CBhCTOSTHUE M BEPOSTHOTO pa3zBuThe Ha Oonectra™. KpM Chaa ce oTmpaBs 3aluUTBaHE Aalld Tas3d
pasnopenda TMO3BONISIBA HA TbpXKaBa WICHKA Ja OTKaXKe pa3pemieHneTo, KOraro Ha HeiHa TepuTopus
CHIIIECTBYBaT aJITEpHATUBHM BUIOBE JeUeHHE, KOUTO obOade ca ro-HeepuKacHU U mo-kpaitHu. Ilo-
KOHKPETHO TpsiOBa Ja c€ aHalu3Wpa Jalid IBIHOTO H3BaXKIaHE Ha 3a00JsIOTO OKO € JIeYeHHeE,
€KBUBAJICHTHO HA MPOTOHOTEPATIHSL.

75. OTHOBO MpenCcTaBUIUTE CTAHOBUILA IbPXKABU CE€ OKA3BaT pa3lefieHH B cBouTe mo3uiuu. OT
enHa crpana, Yemkara pernyonuka, [lomma, @unnangus, ['spuus, kakto u Komucusita, 3ammrasar
I'bBKaB MOJXOJI, MPU KOWTO BBB BCEKU OTACJICH CIIydail ce pasmiekIaT CBbP3aHUTE C BCEKH IMAIlMEHT
o0cTosITENICTBA, 3a Ja CE MPEIECHHW Nalld B Jbp)KaBara Ha NMpeOWBaBaHE CHINECTBYBAT ATEPHATHBHU
criocoOu, Mpu ToBa B pasyMHU cpokoBe. OT npyra crpaHa, bearapusi, Mcmanus u OOGequHEHOTO
KpaJICTBO BB3IPUEMAT CTECHUTEIHO ThIIKyBaHe Ha wieH 22 ot Permament Ne 1408/71 u momubpikar, de
TOBa pa3pelleHue clie/iBa Jla ce JlaBa caMO KOraTo HUKOE OT HaMHUpAIlUTE C€ Ha Pa3IoyIoKEHUE BUIOBE
JIeYeHHE, BKIIOUUTEITHO AJITEPHATUBHUTE, HE MOTaT Ja C€ MPEJOCTaBAT B MOAXOAAIL CPOK B IbpKaBaTa
Ha IpeOuBaBaHe.



76. Karo nawano cnenBa na ce HanoMHH, 4e ChIbT BeUe ce € MPOU3HACSII OTHOCHO TO3U BBIIPOC B
Pemennie mo nmeno Pierik, mpuemaiiku, ye mocodeHoTo m3uckBaHe Ha Permament Ne 1408/71 e
YAOBICTBOPEHO, ,,KOTar0 KOMIICTCHTHATAa MHCTUTYIHS TPH3HABA, Y€ BBIPOCHOTO JICUCHHC
MpeICTaBIsiBa HEOOX0AUMO U e(dUKacHO JiedeHue Ha 3abomnsaBaneTo“(59). BspHo e, ye ToBa CchaeOHO
pelIeHrne BHOCHeACTBHE O€ KOPUTHMPAaHO OT OOIMIHOCTHHUS 3aKOHOJATeNl 4Ype3 BBHBEXKIAHETO Ha
TEMIIOPATHO U3MEpPEHUE B uiieH 22, nmaparpad 2, Bropa ajauHes oT nocoueHus peramenTt(60). Kato ce
3arovHe MO-CIEIUATHO OT HEKOJKOKPATHO IIOCOYEHUTE pelieHus o aema Smits-Peerbooms u Miiller-
Fauré oOaue, mpaktukara Ha Chbla OTHOBO penylupa oOXBaTa Ha TEMIOPAJIHUS €IEMEHT, KakKTo €
HanpaBmia ToBa B Pemrenne mo neno Pierik.

77. Maxkap TOBa BCBIIHOCT Jja ca Cllydad, NP KOUTO Npsko ¢ mpuiarad wieH 56 IDEC, a He
Permament Ne 1408/71, B mocouenute pemenuss CbabT 3asBsiBa, Y€ HAIMOHAJEH OpraH MOXe Ja
OTKa)XC pa3peIICHUETO 3a MOJyYaBaHE Ha JICYCHHE B JIpyra JbprKaBa YJICHKA CaMo ,,KOraTto MICHTUYHO
WIA pa3KpHUBALO ChIlaTa CTENEH Ha e(QUKACHOCT 3a NallMeHTa JIEYEeHHE MOXEe Ja Ce IMOJIydd
CBOCBPEMEHHO OT 3aBEJCHHE, C KOETO 3[paBHaTa Kaca Ha OCHUTYPEHOTO JIHMIE € CKIIoYHIIa
criopazymenne“(61). Ta3u cpaebHa mpakTuka € Bb3npousBeneHa B Pemienne mo neno Inizan(62) u
Pemenne no neno Watts(63), npu kouro npusoxum e 6un Permament Ne 1408/71, kato o To3u HaYMH
B CbhJeOHaTa MpaKTUKa ce MpoKapBa Mapayiel MeXIy ThIKyBaHETO Ha JloroBopa M TBIKYBAaHETO Ha
BTOPUYHOTO MpaBo. M3BOABT €, ye E€IMHCTBEHO HALMOHAJIHWTE BUIOBE JICYEHHE ChC 3HAYUTEIIHA
CTETEH Ha eKBUBAJIEHTHOCT OMXa MOIIM 1a 000CHOBAT OTKAa3 Ha Pa3peIIeHUeTo yCIyrara ia ce Molydu
B JIpyra IbpiKaBa WICHKA.

78. B Te3u peweHns CbAbT € YTOUHUI U KPUTEPUHUTE, 3a KOUTO A CE ABPKU CMETKA NPH NPELICHKA
Ha CTENEHTa Ha EKBUBAJIECHTHOCT. Taka, 3a Ja ce OIpenenu Jailu JaJeHO MEIUIMHCKO JICYEHHE,
Pa3KpHBAIIO CHIATA CTETEH Ha e()UKACHOCT 32 MAUEHTa, MOXe Ja ObJe MOJYyYeHO CBOEBPEMEHHO B
'lbpKaBaTa WIEHKa Ha MpeOnBaBaHE, KOMIIETEHTHaTa WHCTUTYLHUS € JUIb)KHA Jla B3eM€ IpEIBU
,,BCHUKH OOCTOSITENICTBA, XapaKTEPU3UPALIN BCEKU KOHKPETEH CIIy4aid, KaTo HaJUIEKHO OTYUTA HE CAMO
MEJIUIMHCKOTO ChCTOSIHUE Ha MallMeHTa B MOMEHTA, KOTaTo Pa3pelIeHUETO € MOUCKAHO, U €BEHTYaIHO
CTeleHTa Ha OoJKaTa WM €CTECTBOTO Ha YBPEXKIAHETO Ha MOCIEIHUs, KOUTO OMXa MOIVIM HallpuMmep
Jla HaIpaBAT HEBBb3MOYKHO WJIM IPEKOMEPHO TPYIHO YNPaKHABAHETO HA MPO(ECUOHANTHA AEWHOCT, HO U
HETOBUTE TPEAUIIHN 3200 sBaHus “(64).

79. Ha Tto3m eran 3anuTBaimiara IOpUCAUKIMUSA CIACABA Ja MPHUIOKU HU3JT0KCHUTE KPUTECPUU KbM
HAcTOSAIIMS ciay4ail. 3a ga 00001 BCHYKO Ka3aHO MO-TOpe, ChIBT IIe TpsiOBa, HA MHPBO MSCTO, Aa
MPENEHN J1alli MPEIITUCAHOTO JIEYCHHE MOKE CBOEBPEMEHHO J/1a C€ OCBIIECTBM B Jbp)kKaBaTa Ha
npeOuBaBaHe. AKO CiIy4asT He € TakbB, TpsAOBa Ja ce B3eMe IMpeIBHJ Jald B Ta3u AbprKaBa
CBIIECTBYBAT IMapajieIHU BUIOBE JICUCHUE; B HACTOSIIMS Cllydail, KAKTO € BUJHO OT IpernuckKara,
CBIIIECTBYBA CaMO €JHO JIEYeHHE — IWBJIHOTO H3BaXKJaHE Ha 3abomsuioTo oko. B To3u cramuit
3amnMTBaIlaTa FOPUCAUKIIAA CJIE/IBA J1a MPEIICHN CKBUBAJICHTHHUS XapaKTep Ha aJlTEPHATUBHOTO JICUCHUE
B CBCTJIMHATa HAa KPUTEPHUHTE, yCTaHOBEeHU B Pemienue mo neno Smits-Peerbooms u B cienamiure
pelIeHus, KOUTO OsiXa TOCOYCHH.

80. C omiel Ha BCUYKO TOPEU3NIOKEeHO npeajaraMm Ha Chla Aa OTTOBOPU HA BTOPHS BBIIPOC, KATO
3asiBM, 4e wieH 22, maparpad 2, Bropa amuHes oT Permament Ne 1408/71 crnenmBa na ce ThIKyBa B
CMUCBJI, Y€ pa3pelleHreTo 3a MojlyyaBaHe Ha JeYeHHE B JApyra JAbp)KaBa WiICHKa MOXE Jla Ce OTKaxke
caMo KOraTro WACHTUYHO WM pa3KpHBallO ChIIaTa CTeleH Ha ePUKACHOCT 3a MalMeHTa JICYCHHE MOXKe
Jla ce MOJIy4YHd CBOEBPEMEHHO B 3aBEACHUE, C KOETO 3/IpaBHATa Kaca Ha OCUTYpEHOTO JIMLIE € CKIIoUniIa
CIIOpa3yMEHHE.

B — OmMHOCHO 6b3CMAHOBABAHEMO HA HANPAGCHUME OM OCUZYPEHOMO Juye pasxoou (ceomu
8vnpoc)
81. CbC CBOS CelMH BBIIPOC CHICOHHMAT OpPTaH OTIpaBsS 3allMTBAaHE Kak cjieJBa Ja ObJar

Bb3CTAHOBEHHM HAINIPAaBEHUTE OT OCHUTYPEHOTO JIMIE Pa3XOAM OT CTpaHa Ha CUCTEMAra 3a 3JpaBHO
OCHUT'ypsIBaHE, B Cllydall ue OTKa3bT Ha pa3pelicHue Ob/ie CUETEH 32 HE3aKOHOChOOpa3€eH.

82. ITo ToO3mM IIYHKT KaKTO I'-H EJ'ILII/IHOB, Taka U MpEACTAaBUIIMTE CTAHOBHIIA AbpPrKaBH, a CbLIIO U
KOMI/ICI/ISITa, Cca B ChITIaCHC, HO,Z[KpCHHI\/'IKI/I TIPUIIO)KUMOCTTA Ha cu[e6HaTa MpaKTUKa, Iporu3Truialia oT



pemieHusTa no nena Vanbraekel, Inizan u Watts.

83. BebmHocT cmopen moctosHHara mnpaktuka Ha Chbaa, KOTaTo KOMIIETEHTHA WHCTHTYIUS
MOCTAaHOBM OTKa3 MO HCKaHE 3a paspenicHue cbmmacHo wieH 22 ot Permament Neo  1408/71 u
BIIOCIICJICTBHE OT camara HWHCTHUTYLHS WIM 4Ype3 CBhIACOHO pelieHHe ce IpueMe, 4e OTKa3bT €
HEOCHOBATEJICH, OCUTYPEHOTO JIHIIE ,,AMa TPaBO MPSKO Ja TMOJYYH 32 CMETKa Ha KOMIIETEHTHATa
WHCTUTYIIUS BH3CTAHOBSBAHETO Ha CyMa, CKBUBAJCHTHA Ha Ta3W, KOSATO OOMYAWHO mienie ja Obiae
MOeTa, aKo pas3pelieHueTo Oelre HaJIeKHO JaJACHO OT camMoTo Havairo“(65). CiemoBaTellHO, KaKTO
MocoYnx B TOYKH 48—52 OT HACTOANIOTO 3aKilOYeHWe, T-H ET4MHOB WMa TpaBO Jla HCKa
BB3CTAHOBSIBAHETO TMPsAKO, O€3 Ja ce Hajara Ja WCKa paspelieHue, NpH  YCIOBHE Ye
3aKOHOCHOOPA3HOCTTA HA HETOBUTE MPETEHIIMHU € YCTAHOBEHA OT HAllMOHAJIEH OpTaH.

84. [llo ce otHaca 510 cymara, KosSTo I-H EnunHOB MMa mnpaBo na noiydd, CbIbT ChHILO
HECHOKpATHO ¢ mpueman, e wieH 22 ot Permament Ne 1408/71 msima 3a men na peryiaMeHTHpa
pa3xonuTe, HalpaBeHU IO IMOBOJ MPEAOCTABIHETO HAa MEIUIIMHCKA IOMOI B JApyra JIbpiKaBa
uinenka(66). HezaBucumo ot toBa, ChABT CHIO TaKa € MPHEI, Y€ MOAJIeKaIaTa Ha Bb3CTAHOBSIBAHE
CyMa € BBIIPOC, KOITO IoMaia B IPUJI0KHOTO 1osie Ha JloroBopute, mo-koHkpeTHO Ha uieH 56 JJDEC.
3a Tasu 1en B NocoyeHoTo no-rope Pemenue no geno Vanbraekel ce u3TbkBa, ye (HakTbT HUBOTO HA
MOKpUTHE J1a Ob/Ie TO-MaJIKO MU3TOAHO MPH NOAJIaraHe Ha OOJTHUYHO JICYEHUE B Jpyra JbpKaBa UJICHKA,
OTKOJIKOTO KOTaTo ChIIOTO JIEYEHUE Ce€ M0JyuyaBa B JIbpKaBaTa 4i€HKa Ha OCUTypsBaHE, ,,HEChbMHEHO
MOXe Ja pa3yOenu, JOpH Jla BB3MPEMATCTBA MOCOYCHOTO OCHUIYPEHO JIMIC J1a C€ HAaco4M KbM
JOCTaBUMIIUTE HAa MEAWIUHCKH YCIYyTH, YCTAaHOBEHH B JPYI'H IIbpXKAaBH UWICHKH, HOpaId KOETO
NPECTABIsABA KAKTO 32 OCUTYPEHOTO JIMIIC, TaKa W 3a JOCTABUHUIIMTE, MPEISATCTBUE Npea CBOOOTHOTO
npenocraBsiHe Ha yciayru(67). CnemoBarenHo 1o cwiara Ha wieH 56 JI®EC gppkaBara Ha
npebMBaBaHe € JUThKHA J1a Bb3CTAHOBHM Pa3XOIHTE, HANPABEHU 3a MPEAOCTAaBEHH B JIpyra IbpikaBa
YyJleHKa OOJHWYHU YCIYTHM, B CHOTBETCTBHE C HAMHUpALIUTE C€ B CHUJia pasnopendu u ckaiu (B
IbpKaBaTa Ha mpeOuBaBaHE WM [bp)KaBaTa Ha JIEYEHUE), KOUTO ca Hal-OnaronpusiTHU 3a
ocuUrypeHoto aune(68).

85. To3u pesynTar 3HAUUTENTHO C€ pas3MyaBa OT JOCTUIHATHS B Cilydail, KOraro OOJIHMYHO
oOcCiy’)xBaHE B JIpyra JIbpXaBa 4WICHKA CE MOJIyuyaBa WM3BbH NpOLCAypara, NpEBUACHA B 4WiICH 22,
naparpad 2 ot Permament Ne 1408/71. B Te3u XUIMOTE3M OCUTypEeHHUTE JIMIA UMAT NPaBO €IMHCTBEHO
Ha TMOKPUTHETO, TapaHTUPaHO OT 3APaBHOOCUTYpUTEIHATa CHUCTEMa B JbpiKaBaTa 4JCHKA Ha
ocurypsiBane(69). He TakbB obaue e ciaydasdr ¢ r-H EmunHoB, ThI KaTo TOM € M3Ioa3Bal mpoleaypara
Ha [MO0COYEHUS M0-rope WieH 22 1 Bb3 OCHOBA HAa HErO MOHACTOSIILIEM BOAM €0 Mpe ChAMINIIATA Ha
CBOATA CTpaHa.

86.  ETto 3amo npempiaram Ha Cblia 1a OTTOBOPHU Ha CEAMMSI NPEIOAULMAIIEH BBIIPOC, KaTo 3asBH, 4e
el 22, naparpad 2 ot Permament Ne 1408/71 Hsma 3a 11en1 1a perniaMeHTHpa pa3XxoiuTe, HallpaBeHU
10 TIOBOJI NPEIOCTABSIHETO HAa MEAMIIMHCKA ITOMOIIl B JIpyra AbpkaBa wieHka. Bernpeku toBa uieH 56
JIOEC TpsabBa aa ce ThIKYBa B CMUCHII, Y€ MPU OOCTOSTEIICTBA KATO T€3U B HACTOAIIOTO IO AbPrKaBa
YJIEHKa € JIb)KHA J1a Bb3CTAaHOBHU Pa3XOJUTE, HAIIPAaBEHH 3a IMPEIOCTAaBEHU B JIpyra JIbpikaBa UICHKa
OOJHMYHU YCIYTH, B ChOTBETCTBME C HAMMpAIIMTE CE B CHJIa pa3nopendu M CKAJM, KOUTO ca Haii-
OnmaronpusTHU 3a OeHedumepa.

I — OmHOCHO 8b3MOJICHOCIUME HA HAYUOHATHUS CbOeDeH opeaH 0a 2apawmupa npaseamd,
npeosuodenu 6 unen 22, napazpaqgh 1, 6yxea 8) om Pecnamenm Ne 1408/71 (wecmu vnpoc)

87.  Ha mocnenHo MsCTO, 3alTUTBALIUAT ChAcOCH OpraH u3passiBa KojicOaHusi OTHOCHO IPOIIeypara,
KOSATO TPSIOBa Jla Ce CIIe/IBa, CIICHA KaTo OTKAa3bT 3a JaBaHe Ha pa3pelicHue Ha I-H ET4uHOB ¢ 00sBeH 3a
HE3aKOHOCHOOpa3eH. 3aUTBAIIUAT ChJl IIO-KOHKPETHO MCKa Jla C€ YCTAHOBH JIaJH aKO PEIICHUETO Obe
B I10JI34 HA )I(aJI6OHOIIaTeHH, ChABbT MOXKC a 3aAbJIKN a,HMI/IHI/ICTpaI_[I/ISITa aa u3saanc pa3pemeHHeT0.

88.  Karo Havano e HeoOX0UMO OIlle BEJHDBK J]a ce HalloMHHU, 4e ChIIbT npueMa B Pemienue mo feno
Vanbraekel, ue ocurypeHoTo nuie, Ha KOETO € MPU3HATO MPABOTO Ja MOIyYH Pa3pelIeHHeTO d
posteriori, ,AMa TIpaBO TpPSIKO Ja TOAYyYd 3a CMETKa Ha KOMIIETEHTHATa WHCTHTYIIUS
Bb3CTaHOBsIBaHETO, KoeTo My ce mosara(70). C npyru aymu, uineH 22 ot Permament Ne 1408/71,
TBJIKYBaH B cBeTMHaTa Ha uineH 56 JIDEC, mo3BonsBa Ha 3amuTBAIIMs OpraH Ja W3HCKBA HE Camo



HN3JaBaHCTO Ha paspClICHUEC, HO U IMPSAKO IABbJIDKMMAaTra CyMa, TaKa Y€ Jia BB3CTAaHOBH IIPABHOTO
IMOJIOXKCHHUE, ABABAIIO CC NPCIMET Ha CIIOpa.

89. Brbrpeku ToBa, KakTo OTOENSA3BAaT IPHLUKOTO MpaBUTEICTBO U KoMucusTa, T03u BhIpOC cnaja
KbM KOMIIETEHTHOCTTa Ha HAIlMOHAJIHUS CBbJ M TpsOBa na ObJe pa3pelieH upe3 Ipuiara€e Ha
MPOIECyaTHUTE CIIOCOOH, MPEIBUICHN B HAIIMOHAITHOTO 3aKkoHOAaTeNncTBO(Z1). JIOKOIKOTO HAYMHBT 32
U3IIBJIHEHHE HA ChJCOHOTO pellleHHe, €BEHTYaIHO [MOCTAHOBEHO OT 3alMTBAlllUs OpraH, c€ HamHpa B
CBHOTBETCTBUE C MpUCHUINTE Ha EBporeickusi cbi03 NPUHLUIIN Ha €(PEKTUBHOCT U PABHOCTOMHOCT,
CHJICOHUAT OpraH TpsAOBa Ja ce MPUABbPKAa KbM Te3u mpoueaypu. Ako odade MOCOUEHHST OpraH
CBIVIACHO CBOETO BBTPEINHO IPAaBO MMa MPAaBOMOIIMATA JJa M3UCKBA M3[JaBAaHETO Ha pa3pelIcHHE KaTo
00CHKIAHOTO TyK, OM OMJIO CTpaHHO TOW Ja HE pasmosiara ¢ TaKMBa IPABOMOIIMS, 3a J1a U3UCKBA
3aIjIallaHeTo Ha cymarta Ha 3aabinkeHuero, koeto H30K tpsioBa na moeme. Ilpu TakaBa xumoresa
3aMUTBALIMAT ChJ CJE/Ba Ja MPELEHU — B CBETJIMHATa Ha npakrtukara Ha Cbaa — panu nopodHa
pas3iuKa B TPETUPAHETO CE HaMKpa B ChOTBETCTBHE C MPUHIIMIA Ha e(peKTUBHOCT(72).

90. CnenoBarenno npemiaram Ha Cbaa €BEHTyaJlHO Ja OTITOBOPHM Ha ILIECTUS MPEIOIULIMAJIEeH
BBIIPOC, KaTO 3adBHM, Y€ B CBOTBETCTBHE C MNpHUChUIMA Ha EBponeickusi Cbl03 NPUHIMI Ha
MHCTUTYLIMOHAJIHA AaBTOHOMMs 3alMUTBAlllaTa IOPUCIMKLIMS CleABa Ja ONPENeId IMOIXONALIUTE
IpPOLIECYATHU CIIOCOOU, KaKTO ca MPEABUJICHU T€ B HAIMOHAIHOTO 3aKOHOAATENICTBO, 3a Ja C€ OCUTYpHU
U3IIBJIHEHHETO Ha II'bPBOMHCTAHIIMOHHOTO ChAEOHO pelleHre. 3a Ta3y Ll 3aluTBallaTa IpUCIUKIN
TpsiOBa Ja Mpujara HAIMOHAJIHOTO MPaBO B ChOTBETCTBUE C MpHUChIIMTE Ha EBponelckus cbro3
MPUHIUIH HA €(PEKTUBHOCT U PABHOCTOHHOCT.

VI - 3akaouenne

91.  C omien Ha BCUYKO TOPEU3IIOKEHO U B ChOTBETCTBHE C IMIOPEAHOCTTA, BB3IIPHETA B HACTOSIIOTO
3aKimrodeHue, mnpemnaraM  ChapT  Oa  OTTOBOPM IO CIEAHMSA HAYMH HAa IIOCTABEHHTE OT
AnmunuctpatuseH cbl Codusa-rpaa BIPOCH:

,IIpaBoro Ha EBponeiickus cbio3 TpsOBa /1a ce THIKYBa B CMUCHJ, Y€ TO HE C€ MPOTHBONOCTaBS Ha
TOBAa HUCILLECTOAL ChJI, KAKTO B HACTOSALIMS cilydaidl AIMUHUCTpaTuBeH cbja Codus-rpal, B paMKUTE
Ha IPOU3BOJACTBO, IIPU KOETO BeYEe € IIOCTAHOBEHO IbPBO pELIeHHe, Ja ObjAe 3aJb/DKEH OT
HALMOHAJIHOTO CH MPABO — CJIEJ KaTo JEJ0TO My € BbPHATO — Ja MpUiara yKa3aHusTa, CbIbpiKalln
C€ B KaCallMOHHOTO pEUIEHUE, ITOCTAHOBEHO OT BUCHIECTOSINA FOPUCAMKIUSA B PAMKHUTE HA CBHIIOTO
MPOMU3BOJICTBO.

92. B Cﬂy‘{aﬁ qc C’L,I[TJT HE CIIOLACJIA TO3U OTTOBOP HA TPETHUA NPCIOAUIIUAJICH BBIIPOC, IIpEjiaraM Ha
OCTaHaJIMTEC BBIIPOCH Ja C€ OTTOBOPH 11O CICAHUA HAYNH:

»1)  Unen 56 I®EC u unen 22 ot Pernament (EMO) Ne 1408/71 na CwBeta ot 14 tonu 1971 roguna
3a IpUJIaraHeTo Ha CXEMH 3a COIMAJIHO OCUTYpSBaHE Ha 3a€TH JIMIA M WICHOBE HAa TEXHHTE
CEMCICTBa, KOMTO C€ JABWXAT B paMkuTe Ha OONIHOCTTA, TPsOBA J1a CE THIKYBAT B CMHUCHI, Ye
HE Ce MPOTHBOIIOCTABAT Ha pasnopenda karo wieH 36, anuHes 1 orT ObJATapcKus 3aKOH 3a
3PAaBHOTO OCHTYpsIBaHE, JTOKOJKOTO Ta3H pas3mopenda BBBEXKIA CHCTEMa Ha TPEABAPUTEITHO
paspelieHre 3a Mojy4aBaHETO Ha OOJNIHUYHO JICYCHHE B Jpyra Jbp)KaBa WICHKAa M BBB BCEKU
Clly4aif, IpU YyCIIOBHME Y€ IOCOYeHaTa pa3mopenda HE BB3MPEIATCTBA MOJUTENA Ja HCKa
BB3CTAHOBSIBAHE HA pPa3XOAHWTE BIIOCIENCTBHE, B XHUIOTE3WTE, MPH KOUTO OTKA3bT IO
CHOTBETHOTO MCKaHe € OMI 00sIBeH 32 HEOCHOBATEJICH OT caMara KOMIIETCHTHA HHCTUTYIUS HITH
gpe3 ChICOHO pellIeHueE.

2)  UYnen 22, maparpad 2 ot Permament Ne 1408/71 TpsiOBa 1a ce ThIKyBa B CMHCHII, Ye:

— TOW HE CE MPOTHBONOCTABS Ha cUCcTeMa Kato npensuacHara B [Ipunoxenne Ne 5 kbm Hapenba
Ne 40 ot 2004 1., TOKOIKOTO TOBA MPUIIOKEHHUE MO3BOJIIBA BKIIFOUEHUTE B HETO BUOBE JICUEHUE
na ce wWiAeHTH(UIHUpPAT Bb3 OCHOBA HA OOEKTWBHM, HEAONMYCKAIIH TUCKPUMHUHAIMS U
MpeJIBAPUTENHO U3BECTHU KpuTepuu. Korato HallMOHAJIHOTO MpaBo (YHKIHOHHpPA Bb3 OCHOBA
Ha CHCTEMa CbC CHOUCHK M JAJEHO JICUCHHUE € MPEABUICHO IO POJOB HAYMH C MO30BaBaHE Ha
,,BUCOKOTEXHOJIOTHYHU * TIPAKTHKH, 3alUTBAIlATa FOPUCTUKIIUS TPsSOBA JAa MPELUEHH — C OTJIE
Jna He ObJie M3NPAa3HEHO OT ChIBbpP)KAaHHE MPABOTO, MPEAOCTABEHO OT wieH 22 oT PermameHt



Ne 1408/71 — nanu nomy4yeHOTO JE€YEHHME HMMa EKCIEPUMEHTAJeH XapakTep WIM HE B
CBETVINHATA HAa HAJIMYHUTE PEJIECBAHTHHU €JIEMEHTH, CPel TAX IO-CIIELHUATHO ChIIECTBYBALUTE
ny6m/11<au1/n/1 W HAYYHU U3CJICABAHUS, KAKTO U AaBTOPUTCTHUTC MHCHUS HAa CICHUATIUCTUTC,

- HE JIOIIyCKa IPE3yMIILHs, CIOpel KOATO JEUECHHE, KOETO € IMPEABUICHO B HALIMOHAIHOTO
3aKOHOIATEJICTBO, HO He ce (puHaHCHpa OT OropKeTa, HEe € MOKPUTO OT CHUCTeMaTa 3a 3/pPaBHO
OCUT'ypsIBaHE,

— pa3pelIeHneTo 3a NOodyYaBaHe Ha JIeYeHHE B JIpyra JbprKaBa WICHKa MOXE Ja Ce OTKaXe caMo
KOraTro MJIEGHTHMYHO WM Pa3KpHUBallO ChIaTa CTENEH Ha e(UKacHOCT 3a MallMeHTa JeYeHHE
MOXe€ J1a C€ IOJly4Hd CBOEBPEMEHHO B 3aBEJCHHE, C KOETO 3[paBHAaTa Kaca Ha OCUTypEHOTO JIMILIE
€ CKJIFOUMJIA CIIOPA3yMEHHUE.

3) Unen 22, nmaparpad 2 ot Permament Ne 1408/71 HaMa 3a men Ja periiaMeHTHpa pa3xoluTe,
HANpaBeHHU MO TMOBOJ NPEJOCTABIHETO HAa MEIMIIMHCKA TOMOIN B JApyra IbpaBa 4YJIEHKA.
Brorpeku toBa unen 56 [IPEC TpsabBa na ce ThIKyBa B CMUCHI, Y€ MPH OOCTOATEICTBA KaTo
T€3U B HACTOSALIOTO AEJIO IbpKaBa YJICHKA € UIbXHa 1a Bb3CTAHOBU PA3XOJUTE, HAIIPABEHU 32
[IPEeJIOCTaBEHU B Ipyra AbprkaBa YieHKa OOJIHUYHM YCIYTH, B ChOTBETCTBHE C HAMUPAIIUTE CE B
cHJia pasnopenou U CKAIM, KOUTO ca Hal-OaronpusTHY 3a 6eHeduuepa.

4) B cpoTBeTCTBHE C NPUCHIINA Ha EBponeiickus Cbh03 MPUHIUI HA UHCTUTYI[MOHAIHA aBTOHOMMS
3alUTBAIaTa IOPUCIUKIM CIIe/[Ba J1a ONPeen OAXOIAIINTE IPOLeCyalIHU CIIOCOOH, KaKTo ca
NPEABUACHU TE€ B HALUOHAJIHOTO 3aKOHOAATEJICTBO, 3a Ja C€ OCUTYPU H3MBIHCHHUETO Ha
IBPBOMHCTAHIIMOHHOTO ChJOHO pelieHre. 3a Ta3u el 3aluTBallaTa IPUCAUKINS TpaOBa Ja
puJIara HallMOHAJIHOTO MMPABO B CbOTBETCTBHUE C MPUCHIINTE HA EBponeickrs Cbro3 NPUHIUIHN
Ha e()eKTUBHOCT M PaBHOCTOWHOCT.

1 —E3uk Ha OpUI'MHAJIHUA TCKCT: UCIIaHCKU.

2 — Pemienne Ha Cbaa ot 30 cenrremBpu 2003 1. mo geno Kdbler (C-224/01, Recueil, ctp. [-10239), Pemenue
Ha Cpaa ot 13 suyapu 2004 1. mo neno Kithne & Heitz (C-453/00, Recueil, ctp. 1-837) u Pemienne na Chaa
ot 9 nexemBpu 2003 1. mo geno Komucusi/Uranus (C-129/00, Recueil, cTp. 1-14637).

3 — Pemienne Ha Cbaa ot 16 sayapu 1974 1. o neno Rheinmiihlen-Diisseldorf, 166/73, Recueil, ctp. 33.

4 — Permament (EMO) Ne 1408/71 na CoBeta ot 14 ronun 1971 roguna 3a mpuiaraHeTo Ha CXEMH 3a
COIIMAJTHO OCUTYPSBAHE HA 3a€TH JIMIIA U YWICHOBE HA TEXHUTE CEMEHCTBA, KOUTO CE JIBIKAT B pAMKHUTE Ha
O6muocTTa (OB L 149, c1p. 2; Cnenmanno u3ganue Ha Obarapcku e3uk, 2007 1., miaa 5, Tom 1, ctp. 26;
M3MEHSH MHOTOKPATHO).

5 — Pemenne no neno Rheinmiihlen, mocoueno no-rope, Touka 4.

6 — ITak Tam.

7 — Cb1eOHOTO pelIeHre Ce THIKYBA 10 TO3M HAYWH OT MOMEHTA Ha HErOBOTO IMOCTAHOBSIBAaHE, KAKTO €
BHJIHO OT HaIlpaBEHUTE I10 TOBa BpeMe komeHTapu Ha Bebr, G., Europarecht, 1974, p. 354; Winter, A.
Common Market Law Revew, 1974, p. 210; Hartley, T., Article 177 EEC: appeals against an order to refer,
European Law Review, 1975, p. 48.

8 — Pemrenne no neno Kobler, nocoueno mo-rope.



9 —Ilo To3u BBIPOC BXK. aHAJIW3a HAa TeHepanHus afgBokar Léger B HeroBoTo 3akiroueHue o geno Kobler
BbB BPb3Ka C YCTAHOBSIBAHETO B IHP)KABUTE WICHKH Ha OTTOBOPHOCTTA Ha JIbpKaBaTa 3a akTOBETE Ha
HEWHUTE ChaunuIna (Touku 77—~86).

10 — Pemenue ot 9 nexemspu 2003 1. (C-129/00, Recueil, cTp. [-4637).

11 — Pemmienne no neno Kobler, mocoueno mo-rope, Touku 34 u 35, Pemenue no neno Komucus/Uranus,
MMOCOYEHO MO-Trope, Touka 32.

12 — Pemrenue Ha Cobaa ot 6 okromBpu 1982 . mo aeno CILFIT (283/81, Recueil, ctp. 3415). OTHOCHO
MPIJIAaTaHeTO HA Ta3| ChAcOHA IPAKTHKA B KOHTEKCTa Ha UMYIIIECTBEHATa OTTOBOPHOCT W U3BBPIICHUTE OT
CBHAWININATA HAPYIIEHUS BX. ChOTBETHO Pemenue no neno Kdobler, mocodeno mo-rope, Touka 35 u Pemenune
Ha Cpaa ot 12 HoemBpu 2009 r. o neno Komucus/Mcnanus (C-154/08, nenyoiaukyBaHo), Touku 64 u 65.

13 — Pemenue Ha @eaepanHusi KOHCTUTYLMOHEH ChA 0T 22 oktoMBpu 1986 1., BVerfGE 73, 339,
BIIOCJIE/ICTBUE NMOTBBPJEHO ¢ pemienue ot 31 maii 1990 r., BVerfGE 82, 159.

14 — Pemenue na Korcturynuonnus cv ot 11 gexkemBpu 1995 1., B 2300/95 WBI 1996, 24.
15 — Pemenue na Koucturynuonnus cp 58/2004, Bnocnenctsue notespaeHo ¢ Pemenue 194/2006.

16 — Pemenue Ha Koncturyuuonnus cp ot 30 roru 2008 r, IV. Us 154/()8 v ot 24 tomm 2008 t, 111 US
2738/07, BrIoceIcTBUE OTBBPACHH ¢ perrenue ot 8 sayapu 2009 ., I1. US 1009/08.

17 — Pemenus na Konctutyunonnus cba ot 29 mait 2007 r., I11. US 151/07 u ot 3 tonu 2008 r., IV US
206/08.

18 — IlocodeHo mo-rope chIeOHO pelIeHue.

19 — Benpeku ToBa ChABT pHeMa, ue MpaBoTo Ha EBporneiickus cpio3 He OU ce MPOTUBOMIOCTABHIIO HA
OTMSIHATA Ha aKTa, aKo Ca U3IbJIHEHU YETUPHU YCIOBUS: a) CIIOPE]] HALIMOHAIHOTO MIPABO ChOTBETHATA
aJMUHHCTpPATHBHA IOPUCTUKIIMS pa3nojara ¢ Bb3MOXKHOCTTA Ja Mpepasiieia ToBa petieHue; 0)
00)KaJIBaHOTO PEIICHHUE € BIISI3NIO B CHJIA BCICACTBHE HAa ChACOHO PELICHUE HA HAL[MOHAIHA IOPUCIUKIIMS,
MpOM3HACSIIA C€ KaTo MOCIeHa HHCTAHIINS; B) IOCOYEHOTO ChACOHO PEIIeHNEe CE OCHOBaBa Ha THIIKYBaHE
Ha OOIIHOCTHOTO MPaBO, KOETO € MOrPelIHo — ¢ orviea Ha nmpakTuka Ha CbJa, mociensaiia BbB BpEMETO
CHPSMO ChIEOHOTO pelIeHne — U KOeTo € OMJIO MOCTaHOBEHO 0e3 OTIpaBsHe Ha MperoIuIfalieH BhIPOC /10
Cpbl1a B ChOTBETCTBHE C YCIIOBHATA, IpeaBUIeHN B WwieH 234, maparpad 3 EO, u ) 3anHTepecoBaHOTO JINILIE
ce e 00bpHAIO KbM aIMUHUCTPATUBHUS OpraH He3a0aBHO cJeJ KaTo € Y3HAJIO 3a MocoueHaTa checOHa
IIPAKTHKA.

20 — Pemenue Ha Cpaa ot 16 mapt 2006 1. mo aemno Kapferer (C-234/04, Recueil, ctp. [-2585).
21 —Ilak Tam, Touka 21.

22 — Pemenue Ha Cpaa ot 19 centemBpu 2006 1. o aeno i-21 Germany u Arcor (C-392/04 u C-422/04,
Recueil, ctp. [-8559), Pemenue na Craa ot 12 depyapu 2008 1. mo geno Kempter (C-2/06, CoopHUK,



ctp. [-411) u Pemenne Ha Cpaa ot 3 centemBpu 2009 1. o neno Fallimento Olimpiclub (C-2/08, Bce orie
HenyOauKyBaHo B COOpHUKA).

23 — Pemenue Ha Cpaa ot 18 romu 2007 1. mo geno Lucchini (C-119/05, Coophuk, ctp. 1-6199).

24 — Bx. Alemanno, A., La responsabilita dello Stato nei confronti dei privati per le violazioni commesse dai
guidici di ultima istanza, B Spitalero, F., Il risarcimento dei danni causati da sentenze definitive, B
L’Incidenza del Dirrito Comunitario e della CEDU sugli atti nazionali definitivi, Giuffre, Milan, 2009, p. 65
—72.

25 — Bk. BbB Bpb3Ka C TOBa 3aK/II0YCHIE HA TeHEepaIHUS aJBoKar Jacobs mo geno Wiener, mpeacTaBeHoO Ha
10 rommm 1997 1. (C-338/95, Recueil, cTp. 1-06495), Touka 40 u ci1., KakTo 1 3aKITIOYCHUE HA TEHEPATHUS
anBokat Ruiz-Jarabo Colomer no neno Gaston-Schul, npencraseno va 30 roru 2005 1. (C-461/03,
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30 — bearapckusar Koncturynuonen cb (wi. 149 ot Obiarapckara KOHCTUTYIHS) HE MOXKeE Jla ObJIe MPSIKO
CEe3MpaH OT YaCTHOMPABHU CYOEKTH 3a 3alLUTaTa HAa OCHOBHHU NpaBa.
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32 — Pemenue Ha Cpaa ot 16 nekemBpu 2008 1. o aeno Cartesio (C-210/06, Coopauk, cTp. [-9641).
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44 — Pemenue no neno Kohl, Touku 31—35. YTounenue, Bede HanpaBeno oT Coaa B Pemenue ot 31 sanyapu
1984 r. mo neno Luisi u Carbone (286/82 u 26/83, Recueil, cTp. 377), koeTo 0baue HE € HAMUPAIIO
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BH3CTAHOBSIBAHE B 3aBUCUMOCT OT IPHIJIOKUMATa pasrnopenda BK. IOCOYCHOTO MO-rope 3aKkiIFoueHne Ha
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Stiderdithmarschen u Zuckerfabrik Soest (C-143/88 u C-92/89, Recueil, ctp. [-415, Touku 26 u 27),
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Recueil, ctp. [-3761, Touka 39), Pemenne Ha Chaa ot 6 nexemspu 2005 r. mo neno ABNA u ap. (C-453/03,
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